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BRIEF OF APPELLANTS ON REHEARING,

r
Violation of the Act of May 11, 1918,

The members of this court have unanimously agreed

that appellee on the '^Denali" violated the Act of May 11,

1918.

The majority opinion said: "The question then is,

Did the Denali have a complement of three mates who
were to obey the statute and stand in three watches
while the vessel was being navigated? The evidence
is overwhelming that she did not" (105 F. (2d) 417).



The minority opinion said: ^'At all times here
pertinent, she had on board and in her service one duly
licensed master and three licensed mates, but the mates
did not stand in three watches while the vessel was
being navigated, as required bv Section 2" (105 F. (2d)

421).

Appellee has wholly failed to contradict the evidence

of its own witnesses disclosing that the actual watch

system practiced by it was a violation of Section 2. Ap-
pellee's own witnesses establish the facts, as follows:

1. Appellee maintained on the "Denali'^ a two watch

system—not a three watch system (R. 1616, 1617, 1618,

2*193, 2194, 1331, 1332, 1336, 2156, 2163, 5476).

2. The master and the pilot continuously stood

"watch-and-watch" alternating "6 hours on and 6 hours
j

off", each standing 12 hours per day (R. 1553, 1616, 5476,
|

2193, 2194).
I

3. The second and third mates never stood in charge

of independent watches, but were coupled with the

master and the pilot respectively; the second mate regu-

larly stood with the master, merely as his assistant, and

the third mate regularly stood with the pilot merely as

his assistant (R. 1566,^ 1616, 1617, 1618, 2193, 2194).

Hence, the second and third mates while signed on the

articles of the vessel as such were really not "in her

4. The first mate stood no regular watch at sea

(R. 1331, 1332, 1336, 2156, 2163, 5476, 5477). This was

one of the reasons Pilot Obert was employed, viz., so

"that the first mate can be relieved of his navigating du-

ties" (R. 1452).

5. The master did not remain in reserve to keep fit

for navigation through dangerous waters or in emergency



conditions. Captain Healey while on board the "Denali"

as master was actually not "in her service" as such, but

functioned as a mate.

The trial court virtually found all these facts (R. 5476,

5477). This court has found the same facts. In addition

this court has agreed with appellee that the second mate

with the master, and the third mate with the pilot, each

stood alternating watches of 6 full hours on duty.

Appellee has presented nothing by its petition for re-

hearing to justify any change in this court's findings as

to appellee's watch system.

Courtis Construction of the Act Was Correct.

This Court simply held that Section 2 of the Act of

May 11, 1918 required the "Denali" to "have in her

service and on board three licensed mates, who shall

stand in three watches while such vessel is being navi-

gated"—exactly what the statute provides.

Appellee (Petition, p. 6) contends that since the

"Denali" had three licensed mates, "the only portion of

Section 2 requiring construction is the provision that

they 'shall stand in three watches' ". Appellants are un-

willing to accept this restriction. Appellants contend that

since Section 2 demands three mates who shall stand

in three watches as an absolute minimum for the safe

navigation of the "Denali", the whole of the mandate
should be weighed to reach a sound interpretation of

that section.

Appellants are in complete agreement with the state-

ment in appellee's petition (p. 6) which says:

"The majority opinion correctly states that the woi'd
Svatch' in maritime parlance has two meanings : the
first refers to the divisions of time when a certain por-
tion of the vessel's personnel are on duty; the second
refers to the men themselves when so employed."



Appellants differ with appellee when in its petition

(p. 6) it asserts that:

"In this case we are interested only in the term Vatch'
as it applies to the divisions of time when a certain

portion of the vessePs personnel, in this case the three

mates, are on duty."

For the very reason that the word "watches" does

connote both a division of time and a division of per-

sonnel, it is important to keep in mind both meanings

and to consider what is meant by the whole statutory

mandate that there shall be "three licensed mates who
shall stand in three watches".

Appellants contend that by this language in Section 2

Congress intended that both time and the mates must

be divided into a minimum safety scale. Appellants con-

tend that if this minimum was not maintained on the

"Denali" as to either a proper division of time or a

proper division of mates, then a violation of the statute

resulted.

Appellee (Petition, pp. 6, 7) says that prior to the

passage in 1913 of the first safety-at-sea regulation af-

fecting mates in respect to watch duty it is "clear that

an owner would not be required hy laiv to divide the

mates into watches, that is to say, would not be required

to divide the time of duty between the three mates, and

if watches were established would not be required hy law

to establish any fixed time of duty or equality therein

among the three mates". By this statement appellee

recognizes the evil which Congress intended to correct

by Section 2 of the Act of 1913. The language used by

Congress was retained unaltered in Section 2 of the Act

of 1918, and has remained unchanged to the present day

—

it is: "three licensed mates who shall stand in three

watches".

But when appellee (Petition, p. 7) advances the unsound

argumentative premise that this mandatory phrase in



Section 2 involves no reference "to a twenty-four hour

period or to the length of the watches", appellee dis-

reg'ards marine practices and parlance inherent in the

words used by Congress. When interpreting the two-

watch provision of the Seamen's Act of 1915 the Supreme

Court in O^Hara v. Luckenhach Steamship Co., 269 U. S.

364, turned to marine practice and parlance to ascertain

the meaning of Congress in using the word "watches".

For that purpose it consulted glossaries and dictionaries.

When Congress sought to promote safety by the pro-

vision as to "watches", it failed, unless it did so by com-

manding that there shall be "three mates who shall stand

in three watches while such vessel is being navigated".

By Section 2 Congress plainly intended to prescribe a

remedy for a condition at sea which it regarded as

hazardous. If Congress did not compel a division of

mates and time, then the vessel owner could maintain

a system whereby all mates together could stand a single

watch for the whole day or for the entire voyage—except

for the maximum limit of work fixed by Section 3. This

absurd result which logically follows from appellee's con-

tention strongly supports this court's interpretation of

the Act.

Since thp three-mate-watch mandate of Section 2 re-

quires divisions of the mates and time, the only question

is what divisions were contemplated. If it be assumed
that merely the minimum of three mates was on board,

and that the statute prohibits all three from standing

together as a unit on a single watch, does it permit either

(1) the mates to be partially divided—that is, two stand-

ing together on one watch and one standing alone on
another watch; or (2) the voyage time to be inequitably

divided—such as, one isolated w^atch of one hour for the

first mate, and thereafter, for the remainder of the

voyage, alternating watches of twelve hours each for the

second and third mates? If Section 2 allowed any such

unbalanced division of mates and time in navigation duty,

an Alaskan vessel could have been lawfully navigated
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with the first mate assigned to oiTe single watch of one

hour after departure from Seattle, and with the second

and third mates assigned thereafter for the several days
duration of the voyage to alternating watches of twelve

continuous hours, twelve on and twelve off. Any such

interpretation of the statute intended to improve watch
duty and to promote safety would be ridiculous. But,

nevertheless, that is the "dead-end" consequence of fol-

lowing the interpretation tendered by appellee^s petition

(p. 7) which says that Section 2 does not involve a bal-

anced division of three mates into three watches within a

twenty-four hour day.

Rejecting appellee's contention, this court has said:

"When a vessel's three mates are divided into three

watches in each of which stands but one of three mates,
the watch time of each mate will be 8 hours a day,

served in watches not exceeding 4 hours each" (105 F.

(2d) 416).

Appellee (Petition, p. 7) denies that this court was

right in this ruling and says that "this cannot be found

in the Act". Although this ruling of this court is not

a mere repetition of the statutory words, it is an exact

judicial equivalent, if the language of Congress is given

the meaning inherent in the nautical terms employed.

In an attempt to induce this court to abandon its sound

interpretation of the statute, appellee (Petition, pp. 8, 9)

finds it necessary to make the tacit admission that Sec-

tion 2 does require some sort of division of mates and

time. It does this by designating the minimum scale

of "three mates who shall stand three watches". Then

to avoid this court's construction (4 hours on and 8 hours

off), appellee (Petition, pp. 7-10) rejects the customary

twenty-four hour day as the unit to be divided into

watches and adopts, because of the necessity of its argu-

ment, a three-day period as the unit for division. Ap-

pellee does this in order to set up an average watch

system under which each mate shall not stand a watch

to exceed twelve hours in any one day.



Ill trying' to uphold this unsafe navigational practice as

lawful within Section 2 it resorts to unsound ar<>-ument.j->

First, for the purpose of throwing out of consideration

the twenty-four hour day as the unit to be cut up into

watches, appellee discards the accepted nautical meaning
of the word "watch", viz., a division of the ordinary

twenty-four hour day wherein a mariner stands duty.

Appellee overlooks further the unit which Congress used

in stating the maximum number of hours for all kinds

of routine work, for any officer, on watch or otherwise,

e. g.y Section 3 of the Act provided:

"No licensed officer * * * shall be required to do duty
to exceed nine hours of any twenty-four in port * * *

or more than twelve hours of any tweMty-four at sea."

That the intent of Congress was to use a unit of twenty-

four hours is demonstrated by the language of Mr. Hardy
when he presented the bill to Congress

:

"Furthermore, there is now no provision in the law
that regulates the watches of the officers as to how they

shall be divided, or the maximum number of hours out

of the 24 that an officer may be required to do duty at

sea or in port. The absence of any such provision
leaves room for great abuse" (Appellants' INTain Brief,

Ap. 44).^

In other words, both in Section 2 and in Section 3 Con-

gress employed the ordinary twenty-four hour day as the

unit to be divided, first, to limit the watches of three mates

while navigating and, second, to limit all duty in port

and at sea of all licensed officers.

Second, in order to persuade this court that appellee's

device of an average watch system (a division of mates

and watches over an assumed arbitrary whole of seventy-

two hours) can be lawfully established by a vessel owner
within appellee's construction of Section 2 and without

violation of Section 3, appellee (Petition, pp. 12-16)

builds up for this court a number of hypothetical systems
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of average watches. While these examples do credit to

appellee's ingenuity and to the elasticity of its proposed

device, they include at least one possibility which demon-
strates that Congress never intended to legalize any such

arrangement by its three-mate-watch mandate.

The illustration of appellee's petition (pp. 14, 15)

to which reference is made divides personnel and time

as follows

:

"On the first day:
Third mate, 12.00 midnight to 12.00 noon;
Second mate, 12.00 noon to 12.00 midnight.

On the second day:
First mate, 12.00 midnight to 12.00 noon;
Third mate, 12.00 noon to 12.00 midnight.

On the third day:
Second mate, 12.00 midnight to 12.00 noon;
First mate, 12.00 noon to 12.00 midnight."

Concerning this and other examples appellee's petition

(p. 14) says:

"There is nothing in the Act preventing the division

of the mates * * * into three equal watches, no mate
serving more than twelve hours in twenty-four, and
each mate serving an average of eight hours in twenty-

four."

This assertion might be true provided this court were

willing to agree with appellee in the unsound consequences

of such a construction:

(1) That Section 2 does not contain a specific maxi-

mum limit on the duration of watches which are re-

stricted in length only by the general maximum limit

on the duration of all work contained in Section 3;

(2) That under Section 2 the division of three mates

and three watches is to be made not inside the whole

of the ordinary twenty-four hour day, but within an

arbitrary unit of seventy-two hours over a period of

three days;



(3) That Section 2 contemplated a system under
which it was lawfully possible for one mate on each

day not to stand any watch whatsoever, and for two
mates each, on each day, to stand a continuous watch
of twelve hours.

To avoid such results was the purpose of Congress in

enacting Section 2 (Appellants' Main Brief, Ap. 44).

However, these are the necessary results of appellee's

attempt to manufacture out of the provision in Section 2

an average watch system whereby each mate would stand

watch duty for an average period of eight hours in each

day.

To accept appellee's contention is to defeat the intent

of Congress as plainly disclosed by the three-mate-watch

mandate. Even appellee has now conceded that the

Act was a measure to promote safety at sea. In Section

2 Congress created certain classes of vessels according to

tonnage and voyage. As to smaller vessels and as to

shorter voyages. Congress made no provision whatsoever

as to watches ; for these classes it required, as a minimum,

only one or two mates, leaving to the discretion of the

vessel owner the division and limit of watches except

as restricted by the maximum hours of work set by Sec-

tion 3. On these smaller vessels and over these shorter

voyages the minimum of two mates, or the master and

his minimum one mate, could lawfully stand watches of

twelve hours in each day. However, in respect to the

larger vessels on the longer voyages exceeding four

hundred miles. Congress demanded a definitely higher

minimum standard for safety When Congress came to

legislate as to the largest vessels on the longest voyages,

it rightly considered that watch officers on such vessels

were likely to become fatigued if watch duty were not

also limited. Because there was here the need to promote
the greatest safety, Congress refused to leave to the

judgment of the vessel owner the important matter of

the division of watches. To insure the greatest care to

meet the greatest risk. Congress removed the minimum
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scale of watches from the discretion of either the vessel

owner or the steamboat inspectors by providing that

there shall be "in her service and on board three licensed

mates who shall stand in three watches while such vessel

is being navigated". That was not only the minimum of

mates, hut it was also the minimum of watches. The
minimum was a single minimum of mates and watches in

interlocking combination—a minimum "scale".

Appellee (Petition, p. 9) says: "The Act established a

maximum twelve-hour day, not a maximum eight hour

day." With this, as stated, appellants disagree because

appellee refuses to distinguish between what was effected

by Section 3 and what was effected by Section 2. Section

3 limited generally work of all kinds (except in emer-

gency) for all officers to twelve hours per day; while Sec-

tion 2 limited specially the navigation watches for the

"three mates who shall stand in three watches" to eight

hours per day.

Under appellee's strained construction and its average

watch system, appellee admits that the three mates could

each be required to stand one continuous watch of twelve

hours per day. This interpretation of the single special

provision in Section 2 as to watches would entirely defeat

the evident legislative purpose of classification between

the larger vessels on the longer voyages to which that

provision was exclusively applicable and the smaller

vessels on the shorter voyages to which that provision

was not applicable. In the latter class watches of twelve

hours maximum were lawful; in the former class watches

of twelve hours were prohibited and watches of eight

hours were the maximum.

By Anglo-Saxon Custom '^Watches" Are Four Hours.

Appellee repeatedly attacks this Court's ruling that

the three watches contemplated by Section 2 were watches

of four hours each. Stressing the point, appellee (Peti-

tion, pp. 24-33) argues that the majority opinion of this
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Court was inaccurate in fortifyin^^: such ruling* by the

statement tliat "by immemorial Ang'lo-Saxon maritime

custom, the time period of a watch never exceeds four

hours".

Appellee (Petition, pp. 24-25) criticizes the opinion on

the ground that this Court "went outside of and beyond

the record made". As to this particular criticism it is

not unfair to observe that appellee itself had already

made reference in its petition (pp. 16-17) to the watch

systems of France, Germany and Sweden (prescribed

by their laws after the 1913 Congressional Enactment of

Section 2) without the statutes of those continental

countries having any bearing upon either the construc-

tion of Section 2 or the integrity of Anglo-Saxon mari-

time custom.

Considering the frequency with which Courts gen-

erally take judicial notice of notorious facts and con-

sidering the resort of the Supreme Court in O'Hara v.

Luckenbach Steamship Company, 269 IT. S. 364, to "usages

of the trade" for aid in the interpretation of the watch
provision in the Seamen's Act, appellants suggest that

such criticism is hardly appropriate.

In Jones on Evidence, 3rd edition, 1924, sec. 132,

under the title "Judicial Notice.—Pacts not within memory
of Judge", it is said:

"Wharton illustrates the principle (Whart. Ev. sec.

282; United States v. Arredondo, 6 Pet. (U. S.) 691,

8 L. Ed. 547; Underhill v. Hernandez, 168 U. S. 250,
18 Sup. Ct. 83, 42 L. Ed. 456; Rogers v. Cady, 104 Cal.

288 * * * ) : <The judge may consult works on collateral

sciences or acts, touching the topic on trial. * * * He
may refer to almanacs ;

* * * he may, as to the meaning
of terms, refer to dictionaries of science of all classes;
* ^ * And so the court may have recourse to the legisla-

tive rolls to determine the construction of a statute'."

In Chamberlayne's Handbook on Evidence, sec. 369,
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under the title "Knowledge; Common; How Acquired;

Standard Treatises", it is said:

"The meaning of v/ords as a rule may be ascertained
by a resort to the dictionary, (* * * }^ix v. Hedden, 149
U. S. 304 * * *), glossaries, grammars, for scientific

words to an appropriate treatise, or, in case of a word
of archaic or other than current meaning, to works of
history, or other publications."

This Courtis reference to Anglo-Saxon maritime cus-

tom for reflection upon the meaning of marine terms in

a federal statute was entirely justified by the fact that

most of the martime customs of the United States were

inherited from Great Britain.

While appellee (Petition, pp. 24-33) denies that there

was any ancient Anglo-Saxon custom establishing four

hour watches, appellee presents no authorities which

support its denial. Appellee (p. 33) merely says "it will

not do to rely upon statements found in textbooks and

dictionaries". In the O^Hara case, supra, the Supreme
Court felt safe in taking guidance from such sources.

Appellee itself seems not unwilling to borrow support

from like authority, when favorable, since its petition

twice (pp. 10, 29) cites "A Glossary of Sea Terms" by

Bradford.

Hence, following the example, appellants have exam-

ined some thirty British and American textbooks, glos-

saries, dictionaries and encyclopedias—both old and

modern—from which the pertinent extracts have been

printed in Chapter I of the appendix to this brief.

These publications are either of long and wide acceptance

or by authors of recognized reliability. These authorities

fully sustain this Courtis opinion in its declaration that,

by immemorial Anglo-Saxon custom, the time period of

a watch did not exceed four hours. The following quota-

tions are illustrative:

u# # * 1534 Brereton Trav. (Chetham Soc.) 4 As
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the master of the ship conceived we ran seven leagues

in a watch in four hours. * * * 1850 H. Melville White
Jacket 1. XXI. 128 At eight o'clock in the morning
your watch-below comes round, and you are not liable

to duty until noon. 1867 Smyth Sailor's Word-bk.
Watch, . . . the word is also applied to the time during
which the watch remains on deck, usually four hours,

with the exception of the dog watches * * *.

b. Watch and watch, the arrangement by which

the two halves of a ship's crew take duty alternately

every four hours." The Oxford English Dictionary^

Vol. ^10, Part 2, "Watch", page 147 (published 1916).

"Watch—Signifies the space of four hours, because

half of the ship's company watch and do duty in their

turns, so long at a time, who are divided into two
parts, the Larboard, and the Starboard Watch." A
Naval Expositor by Thomas Riley Blauckley (published

London, MDCCL), page 183.

"The length of the sea watch is not equal in^ the

shipping of different nations. It is always kept four

hours by our British season, if we except the dog
watch between four and eight in the evening, that

contains two reliefs, each of which are only two hours
on deck." Marine Dictionary by William Falconer
(published London, MDCCLXXXIV).

"The jength of the sea watch in the British Marine,
if we except the dog-watches, is four hours." British

Mariner's Vocabulary, bv J. J. Moore (published Ijon-

don, 1805).

"The ship crews are divided into three watches, in

order to lessen, as much as possible, an evil that seems
unavoidable in a sea-faring life; and the longest of

these, in the British Marine, is four hours." A New
Universal Dictionary of the Marine originally com-
piled by William Falconer; modernized and much en-

larged by William Burney L. L. D. (London, 1815).

"The word is also applied to the time during which
the watch remains on deck, usually four hours, with
the exception of the dog watches." Sailor's Word Booh
by Adm. W. H. Smyth (published London, 1867).

"Watch. A period of time occupied by each part of
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a ship's crew alternately while on duty. The period is

four hours, the reckoning beginning at noon or mid-
night." Encyclopedia of Hhips and Shipping bv Her-
bert B. Mason (published London, MDCCCCVIII).

When appellee failed to find authoritative material

elsewhere to contradict this Court's declaration that

under ancient Anglo-Saxon custom of the watch-and-watch

system, the alternating watches were only four hours
in duration, appellee resorted to testimony of various

witnesses before Congressional Committees which were
giving consideration to H. R. 20285, which later as H. R.

23676 became the Act of 1913, and to H. R. 23673, which

as S. 136 became the Seamen's Act of 1915. But the

testimony cited by appellee from these sources does not

indicate any error of statement in this Court's opinion.

Such testimony merely reflects that in recent times

on board tugs and vessels engaged on comparatively

short routes in coastwise service and on the Great Lakes,

it was common for the personnel to stand watch-and-watch

of six hours each instead of watches of four hours each.

For this reason the operators of vessels on the Great

Lakes registered strong protest (Appendix, pp. 75-88)

with Congress against the proposed legislation, and in

deference to this strenuous objection, the 1913 Act and
its 1918 amendment excluded vessels on those waters.

But by disclosure of the fact that all watches were not

tmiversally limited to four hours, appellee does not under-

mine this court's construction of Section 2 or its refer-

ence to the ancient Anglo-Saxon custom. All that ap-

pellee accomplishes by reference to testimony before

Congressional Committees is to emphasize the evils of

conditions to be remedied by legivslation.

However, the hearings before the Committees do show
that Congress well knew of the English system of watches,

which were only four hours each. Discussing the legis-

lative proposal which finally became the Act of 1913,
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Mr. Seliworiii, an executive of several steamship lines

on the Pacific Coast, said;

"In regard to H. R. 20285 and that part relating to

officers. We have never carried on any of our ships

anything less than a captain and three mates—first,

second, and third. It is now proposed by this bill to

put the deck officers in three watches (see sec. 2, p. 3,

1. 18). That is the English method. The American
method has been that the chief officer has charge of

the physical conditions of the ship during the day;
he takes charge of and runs the ship and crew, taking

care of the condition of the ship and looking out for

the care of the passengers, mails, and freight. The
two mates stand watch and watch, breaking watches
with the dog watches. Sometimes the master will take

an evening watch and let the mates off; sometimes the

chief officer will take a morning watch and let the

[mates off. The British system is for one man to

stand a watch and one of the mates off, lookout for

the deck work; that takes the mate away from the

housekeeping care of the ship unless a fourth mate is

put on. It is only increasing the expenses of the ship

in the American mercantile marine by adopting this

British watch system, * * *." (Hearings on H. R.
20285 before Committee on Merchant Marine and Fish-
eries, March 14, 1912; Appendix, p. 41.)

Mr. Blankenship, an Atlantic Steamship Line execu-

tive, while not in terms mentioning the English system

of watches objected to the enactment of the requirement

of three watches in the 1913 Act as follows

:

''—the mates I am speaking of—they stand on a two-
watch * * *.

I sent for some of our masters and some of our
mates * * * and showed them the bill. I asked them
what they thought of it, and without exception they
objected. The masters say that they thought it would
make a loafer of a man, on as short a run as ours is,

to have four hours on and eight hours to do nothino*

except to knock around with the passengers and simply
smoke and loaf. * * *

I am saying that our men are in port so much that
it does not seem fair to require that three men shall
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stand watch oai our short runs, when a ship is out_ only
36 hours. In that 36 hours we have a man on duty
4 hours, and then he is off 8 hours; then he goes on
again for 4 hours and is off 8 more. Under those con-
ditions he would not know what to do with himself. * * *

The Chairman: Now, why should there not be three
watches on that run!
Mr. Blankenship: Simply because I do not think

it is necessary. The mates stand on watch
The Chairman: Six hours?
Mr. Blankenship: No, sir; four hours on and four

hours off, and then they have a regular dog watch.
They say they would not know what to do with them-
selves if they had eight hours off. * * *" (Hearings
on H. R. 23676 before Committee on Commerce, Janu-
ary, 1913; Appendix, pp. 57, 58, 60.)

Captain Westcott, a proponent of H. R. 23676, the bill

which enacted Section 2, presented to the Senate Commit-
tee on Commerce numerous answers to a questionnaire,

by which the Committee was advised that the prevailing-

watch system in the United States Merchant Marine re-

quired 4 hour watches. The following quotation is illus-

trative :

^^To Question No. 1 in the above mentioned request,

as to how many officers stand a watch at sea: I find

that the two watch system is the one mostly prevalent

and in vogue throughout the United States Merchant
Marine. The divisions of watches are generally 4 hours
on duty and 4 hours off, making the total hours on duty
12." (Hearings on H. R. 23676, before Committee on
Commerce, January, 1913, App., p. 101.)

The hearings before Congressional Committees upon

the series of Bills proposing the three-watch mandate

for mates adopted in the 1913 Act and the two watch

provision for sailors adopted in the Seamen's Act of

1915, contained a vast amount of testimony throwing

light upon the meaning of "watches" according to Anglo-

Saxon custom. From these sources extended quotation of

the testimony by Mr. Furuseth has been made because
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appellee in its petition (p. 29) has so garbled his remarks

as to destroy Mr. Furuseth's real meaning'. As Presi-

dent of the Seamen's Union of America he was ad-

vocating- in 1912, before a Committee of Congress, the

two watch system for sailors as proposed in H. R. 23673,

which subsequently became the Seamen's Act of 1915

(Appendix, pp. 47-49).

"Senator Burton: That is, no limitation of hours
they shall stand watch—the number of hours?

Mr. Furuseth: No. The watch and watch has a

specific meaning in maritime law throughout the world.

It means four hours on and four hours off, dividing the

afternoon, in continental vessels, from 12 o'clock day-
time to 12 o'clock night, into two watches, and the

other part; that is, three 4 hours and two 12 hours.

Senator Burton: Repeat that, please.

Mr. Furuseth: Three 4-hour watches makes 12 hours
and two 6-hour watches makes another 12 hours.

Senator Nelson: You will see here. Senator Burton,
from 12 o'clock noon until 12 o'clock at night they
divide it into two 6-hour watches, and from 12 o'clock

at night until 12 o'clock in the day it is divided into

three 4-hour watches. Is that correct!

Mr. Furuseth : That is right. That is the continental

system. The English system runs four hours all the

time, four hours on and four hours off all the time,

and that used to be the American system, except from
4 o'clock in the afternoon to 8 o'clock in the afternoon.
Those two watches are called the dog watches, and they
are split up into two hours each, so that the man who
is on duty from 8 until 12 o'clock one night will be otf

duty at that time, and so alternately, so that they will

swing, as we call it.

Senator Burton: Suppose this provision should be
adopted as it is here, what system of watch and watch
would we be adopting, the English or the American,
the one in vogue in England or in the United States?
Mr. Furuseth: We would leave the system, either

the European continental system, or the English system,
or the all-American system to the ship. This simply
says that it shall be divided into two equal parts on
deck, and that they shall be on deck alternately, either
four hours or six hours.
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Senator Burton: All you are contending* for in this

statute is to limit the hours to 12 hours?
Mr. F'uruseth: Yes.
Senator Burton: And then the adjustment of it

would have to be according to either one of those
systems, the continental system or the English system!
Mr. Furuseth: Yes.
Senator Burton: Might not some other system be

adopted as well as these?
Mr. Furuseth: As a matter of fact, the best thing

to do is four hours, because that is the customary thing,

and that is what would be adopted without any question.
They would never rim it six hours; they would run- it

four hours, because that is the custom practically all

over the world. They would run that because it is the

safest. The men are fresher under that than when
they stay six hours.

I think we have said all we can say on the question
of watch and watch and the necessity for Sunday,
unless you want to ask me some questions about the

Sundays and legal holidays.
# * # #** # # « *

Capt. Goodall: Absolutely. We have no objection

whatever to the setting of the length of the watch. I

think it is very wise to regulate the length of hours
in which a man who is necessary to the navigation of

the ship should be on watch. He should be there in a

physical condition to attend to his duties beyond ques-

tion.

Senator Nelson: AYhat is your opinion about the

length of the watch?
Capt. Goodall: I think the length of the watch, so

far as concerns the men that are on duty necessarily,

Senator, should not be longer than watch and watch.

Senator Nelson: I mean, ought the hours to be

longer than four hours' watch?
Capt. Goodall: When we say watch and watch, as

Mr. Furuseth has explained, it generally means four

hours on and four off." (Italics ours.)

Thus it appears from a source relied upon in appellee's

petition (p. 29) that the advocates of the Seamen's Act

expected even a two-watch system for sailors would
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result in four hours on and four hours off ^'because that

is the custom practically all over the world", and "be-

cause it is the safest''.

Appellee's quotation (Petition, pp. 35, 36) from testi-

mony before the Committee on Merchant Marine &
Fisheries (75th Congress, 3rd session, March 24, 1938,

p. 11) during hearings on H. R. 6745 has been lifted from

its context. The witness Evans made it abundantly clear

that the provision respecting mates contemplated only

eight hour watch duty but that there was need to limit

their other duties. By briefly continuing appellee's quo-

tation the meaning of the witness Evans is apparent:

"That particular provision has no regard whatever
for an 8-hour day. The ship may be handling cargo
or any ivork, for that matter, that would require each of

those men to be on duty all day, and the ship then go
away and the man will have to stand watch at night."

Without further quotations from Committee Hearings

copied extensively into the Appendix (pp. 35 to 196),

it appears that this Court was amply justified in the con-

clusion that Congress, when using the words "three

watches" in Section 2 had in mind four hour watches, com-

mon to the British practice.

Three Mate-Watch Mandate Of Section 2 Contem-
plated Mate's Watches of "4 On And 8 Off'r»

Appellee (Petition, pp. 33-36) repeated assertions that

by Section 2 of the 1913 Act Congress did not limit the

total watch time of each of the three mates to eight

hours per day and did not contemplate that the three

watches should be four hours each. In several portions

of the petition where appellee urges this contention, its

arguments are largely based upon the following:

(1) The language of Section 3 the Act of 1913;
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(2) The provision requiring two watches for sailors

in the Seamen's Act of 1915;

(3) The amendment of 1936 to the Seamen's Act re-

quiring three watches for all personnel and an eight

hour day for all licensed officers and seamen in the

deck and engine departments

;

(4) The amendment of 1938 to the Seamen's Act
extending the eight hour day provision to licensed

officers and seamen of tugs on the Great Lakes;

(5)And a letter dated July 14, 1939 addressed to

proctors for appellee by Allan D. Jones, Assistant
Director of the Bureau of Marine Inspection and Navi-
gation.

(1) As to the interpretative effect of Section 3 of the

Act of 1913 upon Section 2, appellants have emphasized

what is plainly shown by the language of these sections.

Section 3 contains a general prohibition that no licensed

officer (whether mate or engineer) shall do any kind of

routine work at sea in excess of twelve hours a day.

Section 2 contains a special provision, applicable only to

vessels in the category of the "Denali", that the minimum
of three mates while navigating shall stand in three

watches. While Section 3 limits the time of all routine

work for all licensed officers. Section 2 fixes the watches

of the three mates on vessels of the "Denali's" class in

such a manner as to limit necessarily that particular

duty to eight hours a day. And, of course, the special

mandate where applicable controls the general provision.

(2) From the Seamen's Act of 1915 appellee seeks to

gain support because that statute, after providing for

a division of the firemen, etc. into three watches and of

sailors into two watches, required that they ^'shall be

kept on duty successively for the performance of ordinary

work". This requirement doubtless was felt necessary

to meet the practice of owners and masters in shifting

the crew from one type of work to another. However,
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merely because one statute as to the watches of un-

licensed personnel is slightly more specific in some par-

ticular than another separate statute dealing with watches

of licensed mates, it does not follow that the latter is

insufficient or that its language does not mean exactly

what it says.

(3) Nor can appellee obtain interpretative help from

the 1936 Amendment to Section 2 of the Seamen^s Act,

which gave the three watch system not only to firemen,

oilers and water tenders but extended it to coal passers,

sailors and licensed officers and which limited all routine

work for licensed officers and seamen in the deck and

engine departments to eight hours per day. Like Sec-

tion 3 of the 1913 Act, this amendment to the Seamen's

Act was a broad general provision giving the three watch

system to all personnel with the exception of those in

the steward's department. This amendment, while oper-

ative generally to limit all kinds of routine work (in-

cluding watch duty) for mates serving on board the

smaller vessels on the shorter voyages classified by Sec-

tion 2 of the 1913 Act was wholly ineffective to alter

the limit of watch duty fixed for mates serving on board
the larger vessels on the longer runs like the "Denali",

because that limit was already set at eight hours per day
by the special three mate-watch mandate.

(4) As to the 1938 amendment of the Seamen's Act, it

is wholly beside any point of discussion because it merely
gave the eight hour day to personnel on tugs operating

on the Great Lakes and connecting waters who had been
previously excluded.

(5) With regard to the letter, dated July 14, 1939,

quoted by appellee's petition (Appendix, pp. VII to IX)
which was addressed to proctors for appellee by the

Assistant Director of the Bureau of Marine Inspection

and Navigation, its use is a confession of weakness in
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all else upon which appellee has stood to tear down this

Court's construction of Section 2.

Without bringing into this case the antecedent corre-

spondence between the Assistant Director and appellee's

proctors, it is fairly inferable from the contents of his

reply, that on July 8, 1939, after decision by this Court on

June 30th, appellee's proctors attempted to obtain an

opinion which would differ from the ruling of this Court.

In doing so, they must have realized that this Court was
not bound by any such belated opinion. In seeking such

communication they must have appreciated that the Bu-

reau would consider the rendition of its opinion inappro-

priate if advised of the government's interest in the

pending litigation. In soliciting an expression from the

Bureau in July, 1939, upon hypothetical facts, they doubt-

less hoped that the Bureau would consider rather casually,

as being merely academic, what might be the meaning of

the three mate-watch mandate in Section 2 of the Acts

of 1913 and 1918 after the passage of the so-called eight

hour amendments to the Seamen's Act in 1936 and 1938.

That the Assistant Director did reply to appellee's proc-

tors without mature consideration or even review of the

Bureau files is demonstrated by former ruling upon Sec.

2 issued immediately after its enactment.

Early Construction Of Section 2 By Department And
By Appellee.

Appellee (Petition, pp. 6, 33-34) refers to the construc-

tion given by this court to the three mate-watch mandate

as judicial "legislation" and says that it will be a "revela-

tion" to the shipping fraternity. It attempts to support

this assertion by saying that during the period of twenty-

two years between the passage of Section 2 and the

"Denali's" stranding, no inquiry resulted in any official

interpretation of its language.
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But neither this Court nor appellants were the first

to conclude that Section 2 contemplated that each of the

minimum three mates was to stand one of three equal

watches—that is, "four on and eight off". Only two

months after the 1913 Act became operative the Super-

vising* Inspector General, acting for the Department of

Commerce, issued a circular letter (Appendix, p. 198)

dated May 6, 1913, addressed to Supervising and Local

Inspectors, which announced a departmental opinion as

follows

:

"This Bureau is in receipt, by reference, of your let-

ter of the 16th instant, * * * concerning the interpreta-

tion of Section 4463, Revised Statutes, as amended,
the specific question asked being whether or not it is

necessary that the three mates required on ocean-
going passenger steamers of over 1,000 tons must
stand watches of equal length.

In reply you are informed that my opinion is that

under the provisions of Section 4463, as amended, the

mates should stand in three watches, and not as was
formerly the practice in the majority of instances, of

watch and watch, with the same period of relief as of

duty, that is to say, four hours on and four hours off;

and the purpose of the law was to give further re-

lief in watch duty, which would reasonably seem to be
four hours on and eight hours otf. * * *"

But even earlier than this governmental interpreta-

tion of the statute, and without its aid, appellee itself had

found the language of Section 2 so plain and simple as to

its three mate-watch mandate, that appellee in April, 1913,

on its S. S. "Alameda", required each of the minimum
three mates to stand watch, four hours on and eight hours

off. Appellee's immediate recognition of its new obliga-

tion as a vessel owner under Section 2, in harmony with

this Court's recent opinion, is disclosed in detail by the

official papers submitted to the Acting Secretary of the

Department of Commerce on appeal from a Collector of

Customs imposing a penalty of $500 for violation of

Section 2 by its S. S. "Alameda", to-wit: The ruling of
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the Acting Secretary of the Department of Commerce,

dated July 24, 1913 ; the recommendation of the Supervis-

ing Inspector General, dated June 17, 1913; the report of

the Collector of Customs to the Secretary of Commerce,

dated June 7, 1913 ; and the enclosures therein mentioned

consisting of (a) complaint by P. Mullen, dated May 8,

1913; (b) affidavit of R. E. Pierson, appellee's super-

intendent, sworn to May 27, 1913; and (c) report by

Captain Fred Warner, master of the S. S. "Alameda",

dated May 24, 1913 (certified copies of all of which are

on file in this cause with the Clerk of this Court, and are

printed verbatim in the Appendix, pp. 199-205).

The complaint charged:

"That on the voyage made by said vessel leaving the

port of Seattle April 19, 1913 and returning May 2,

1913, the master Fred. Warner permitted two mates
J. F. Jordon and R. Hansson, to stand in two watches
while such vessel was being navigated, contrary to the

Revised Statutes of the United States, Section 4463,

as amended by act approved March 3, 1913, section 2

thereof.

I would request that the penalty required by law be

imposed at once."

In part the master reported:

"* * * that my three officers worked four hours on
and eight hours off during the trip leaving Seattle

April 19th. I also carried two extra mates to act as

pilots * * * who stood watch and watch 6 hours on and
6 hours off. These pilots were accompanied on the

bridge by one of the three mates who stood four hours
on and eight hours off."

Among other matters the Superintendent's affidavit

said:

"That on the departure of said steamer 'Alameda'
from Seattle, April 19th said steamer carried in ac-
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tificate the following men as Mates at the salaries shown
opposite their names

:

J. C. Doery First Officer $100.00 per month,
O. Brelund Second Officer 85.00 per month,
R. Heldt Third Officer 70.00 per nionth.

That in
^
addition to the above Mates two special

pilots were carried as follows

:

J. F. Jordan $150.00 per month,

E. Hansson 150.00 per month.

The two men last above named possess special knowl-
edge as to the inside passage of the Coast of British

Columbia and Alaska not possessed by the general

run of Mates, and for this special knowledge they were
paid extra compensation.
On said voyage of the ^Alameda' the three Mates

(Deery, Brelund, and Heldt) stood three watches of

four hours on and eight hours off. The two special

pilots stood special watch six hours on and six hours
off or a maximum of 12 hours per day following a

custom long in vogue in the Alaska service.

In view of the provision in Paragraph 3 of Section

4463 providing a maximum of 12 hours work out of

any 24 hours at sea, we have felt that we were within

the law in following the course described above in the

case of special pilots."

In concluding that the charge as to a violation of Sec-

tion 2 by the appellee (because of the watches assigned

to the two pilots) was not sustained and in recommending

a remission of the fine, the Supervising Inspector General

found

:

"From the statement of the Superintendent of the

Alaska Steamship Company, owners of this vessel,

and, also, of Captain Warner, the master, it would
seem that this steamer carries five mates, three of whom
stand a regular bridge watch of four hours on and
eight hours off, and the other two mates act as pilots

in addition to the mates who are standing regular
watches, and are with them on the bridge; the pilots,
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or rather the two additional mates acting as pilots,

standing regular watches of six hours on and off."

In granting a remission of the penalty the Acting Secre-

tary of Commerce also found that:

"It appears that this vessel carried three licensed

mates and in addition two special pilots who had knowl-
edge of the inside passage and were paid extra com-
pensation because of this knowledge. Three of the

mates stood watches of four hours on and eight hours
off."

The file thus summarized clearly demonstrates that the

sole reason appellee was not penalized for a violation of

Section 2 was because it not only interpreted the three-

mate-watch mandate in harmony with this Court's con-

struction, but it also actually maintained on the S. S.

"Alameda'' a watch system in strict compliance therewith.

In the "Alameda" case appellee fully regarded both the

law and the peculiar hazards of Alaskan navigation. In

April, 1913, appellee required three mates to stand three

watches, four hours on and eight hours off, so that they

could remain continually tit. To these three mates was

given the benefit of local knowledge possessed by the two

pilots whose watches overlapped the watches of the three

mates. And in addition, throughout the entire time the

master was standing no regular watch whatsoever, but

was holding himself in reserve to answer the call of

emergency—as contemplated by Section 2 and as de-

manded by safety.

Contrast with the watch system on the "Alameda"

appellee's watch system twenty-two years later on the

"Denali". The provisions of Section 2 were the same

in 1935 as they were in 1913, both as to the three mate-

watch mandate and as to the master. But on the "Denali"

only two watches were kept. They were six on and six

off, twelve hours a day. The first mate never stood a

re2:ular watch. The master always stood a regular
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viohition of hiw and a disregard of safety. This condition

must liave developed soon after the "Alameda" case,

hecause the testimony is uncontradicted that appellee's

watch system (on the "Denali") had existed as a matter

of company custom for many years prior to her stranding.

In the light of the early departmental interpretation

circulated among the Supervising and Local Inspectors

and in view of the history of the "Alameda" case in-

volving appellee itself, appellants submit that appellee

should consider itself estopped to charge this Court with

judicial "legislation" in its construction of Section 2 some
twenty-six years later.

''DenalV Stranded While In Violation of Section 2.

This Court and the District Court placed the blame

for the stranding of the "Denali" upon Mate Obert and
Mate Lawton, who were on watch at the time. Lawton,

as this Court found, was acting as an assistant to Obert

(R. 2469, 2498, 2398, 2426, 2369, 2442, 2443). Obert was
not standing in any three watch system. He had been

standing in alternate watches with the master, six hours

on and six hours off from the time of leaving Seattle

until the stranding.

Indeed if the term "mate", as used in the statute is to

be given its usual meaning of "a deck officer in charge

of a regular watch as navigating officer," it is clear from
the uncontradicted evidence in this case that the only

officers on the "Denali" serving as mates were Obert

and Healy. Neither Obert nor Healy was ever fitted

into any three-watch s^^stem.

Although it is argued that Lawton, the third mate, who
was standing watch with Obert, had stood watch for

eight hours only out of the twenty-four, the evidence is

overwhelming that he and Larson, the second mate, had
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also been standing watch six hours on and six hours off

from the time the "Denali" left Seattle up to the strand-

ing*. This Court quoted Captain Healy's evidence to this

effect—The Deuali, 105 F. (2d) 413, 417. See also the

following: R. 1606-1618, 1865, 1876, 1877, 2144, 2215,

2218, 2226, 2278, 2334-6, 2339, 2342, 2346, 2411, 2413,

2426, 2427, 2443, 2466, 2468, 4433, 4458. Neither was
Larson nor Lawton ever fitted into any three-watch system.

Referring more specifically to what Lawton did from
12 noon to 4 P. M. of each day after the "Denali" left

Seattle, when according to appellee he was off duty, we
find the following:

On May 16th Lawton himself "imagines" that during

this watch "I came up on the bridge around 3 o'clock"

(R. 2339). During that watch, from noon to 6 P. M.,

Obert says that he took the bearings of Dungeness

(R. 1882) at 2:32 P. M. (R. 152) and that he checked

the steering compass with the standard compass. For
reasons stated below this constitutes proof that Lawton
was then on the bridge.

On May 17th when Obert came on watch the steering

compass was checked in the same w^ay (R. 1886-1887,

153).

On both May 17th and May 18th the log book (Exhibit

A4, R. 153-155) shows that the "log and course" were

noted at noon, 2 P. M., 4 P. M. and 6 P. M. of each day.

This means that the patent or taffrail log was read and

the steering compass in the pilot house was checked

with the standard compass on top of the pilot house at

those times. In addition, Obert testified that the course

was checked every two hours (R. 1890). The quarter-

master went aft and checked the patent log (R. 1902)

but the two compasses were checked by the two officers

on watch (R. 1876-1877). Obert also testified:

"Q. We will go back a little. How many officers are

on watch at the same time? A. Two" (R. 1876).
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Obert never testified that Lawton stood a part only of a

watch. On the contrary, he testified:

"Q. You and a junior officer are on watch; who goes

up to set that course at the standard compass; who
does that! A. Well, the third mate will stand a watch
with me, and I send him up there to put her on that

track" (R. 1877).

Obert was here referring to the method followed for

noting the ''log and course" which required Third Mate

Lawton to go on top of the pilot house and there stand

by the standard compass while Mate Obert looked at

the pilot house compass (R. 1877). AVhen the "Denali"

was on her course, Lawton would sing out or blow a

whistle (R. 1877). Captain Healy conceded that the

second and third mate customarily remained on duty

for the whole of the watch while they were supposed to

be off duty (R. 1836). It is clear, therefore, from the

log book itself and from the custom existing aboard the

"Denali" in checking compasses and in checking the log

and course that Lawton was in fact on duty for a period

of twelve hours on both May 17th and May 18th. The
result is that at the time of stranding neither Obert nor

Lawton was standing in a system of three watches, and
the statute was violated.

Appellee Has Not Shown That The Violation Of The
Statute Could Not Have Caused The Loss,

From 1 :30 A. M. May 19th, 1935, until the time of the

stranding Obert and Lawton could see Dundas Island

and Zayas Island at all times (R. 2368). Obert was
navigating the "Denali" by his eyesight and landfalls on

Zayas Island (R. 2367). Obert says that he was "trying

to pick up the land, the island, and get my bearings"

(R. 1914) and that he did not intend to "set a course

that would run me aground" (R. 2016).

Both Obert and Lawton blamed the current for the
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stranding (R. 2046, 2476-7). The District Court found

that they knew that the currents were variable and
unpredictable long before the "Denali" struck the rock,

and that they should have taken precautions to avoid

their effect (E. 5459). The District Court pointed out

that "Obert thought that the vessel had already passed

the reef" (R. 5478), and he was condemned because he

"knew or should have known of the vessel's increasing

danger long enough before the time of the stranding

to have taken proper precaution against it. This he did

not do" (R. 5480). This is an occurrence so extraordinary

and so closely related to physical and mental fatigue that

it cannot be attributed solely to personal negligence of

an experienced and competent navigator.

The only reasonable explanation of the occurrence is

that, although Obert had seen the land marks on Zayas

Island and Dundas Island, which were sufficient to warn
him, he was so dull that he was unaware of the vessel's

position, consequently he failed to take the most obvious

measures to rescue the "Denali" from danger. No alert

navigator would run a vessel at full speed on a charted

rock when he was able to observe land marks. The

necessary inference is that Obert was not wide awake.

He did not take measures to avoid known danger. No
questions were asked Obert about his condition. Any
finding that Obert was in good physical or mental con-

dition is mere conjecture. In the absence of evidence,

the natural inference is that Obert was dull and inert be-

cause he had no period of uninterrupted sleep for an

unbroken period of eight hours at any time after the

"Denali" left Seattle. At midnight when he came on

watch he had only six hours rest at the most—probably

less, when it is remembered that he undoubtedly had

eaten his dinner that evening.

The same may be said concerning Lawton. To say that

the unexplained gross negligence of this character is dis-

associated from the breach of the statute, is to indulge

in conjecture with a vengeance. This may not be done.
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In addition, the legal presumption is that the violation of

the statute is associated with the loss of the "Denali".

Grasping* at a straw, appellee comments upon a ref-

erence made in appellants' main brief to Pilot Obert and

Third Mate Lawton as "experienced men'' in the course

of an argument based upon an assumption, because of

the District Court's finding that they "were experienced

in the locality, and knew that the 'Denali' would be

affected by a westerly set of the tide", etc. (Appel-

lants' Brief, pp. 44-45). But appellants had previously

made the flat statement that at the time of stranding

Obert and Lawton were incompetent to perform their

duties (Appellants' Main Brief, p. 37). This assertion

was emphasized later by appellants when they said that

the third mate was incompetent as a watch officer for

Alaskan waters; it was his first run under his license

(Eeply Brief, p. 10).

Appellee argues (Petition, pp. 47-52) that Obert's vio-

lation of Section 2 could not have contributed to the loss

"so long as the third officer properly stood his watch".

The answer to this argument is that the third mate never

was actually in charge of the watch and never so regarded

himself, nor did he ever regard himself as being in

position to criticize Obert. Furthermore, Lawton himself

also had stood watch in violation of statute. No evidence

has been produced to show that his violation of the

statute could not have contributed to his state of body
and mind. His condition was such that, although the

ship was within two minutes of running on a rock which
he knew was there, he thought that she was proceeding
in entire safety. Indeed, he did not consider it unsafe
until the "Denali" actually stranded (R. 2442).

The District Court rejected Lawton's own explanation
and condemned him for gross negligence (Finding XI,
R. 5476-5479). The true explanation is (1) that it was
Obert's duty to act; (2) that Lawton was not alert (he
had stood watch six hours on and six hours off since

leaving Seattle) ; and (3) that Lawton was excluded from
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responsibility by Appellee's General Order No. 13 (Ex.

38), which recognized that third mates were inexperienced

for such waters as Caamano Passage.

Lawton approved Obert's conduct in stranding the

"Denali"—conduct which the trial court found to be

grossly negligent (R. 2531, 5476-5479). Approval from
such a source certainly cannot be accepted as a substitute

for testimony showing that Obert could not have been

affected in mind or body by the fatigue of standing six-

hour watches in violation of Section 2.

While appellee has advanced many arguments in an

attempt to justify its failure to require the three mates

to stand in three watches, it has said nothing in an

attempt to excuse its failure to require Captain Healy

to serve the "Denali" as a master with respect to her

navigation.

Section 2 declared that a vessel in the category of the

"Denali" shall not be navigated "unless she shall have

on board and in her service one duly licensed master".

Throughout this case appellants have charged that ap-

pellee violated Section 2 not only as to the three mates

but also as to the master (Appellants' main brief, pp. 25,

26, 28, 29, 30; reply brief, pp. 7, 8). Despite the fact that

this Courtis opinion omitted to comment on this charge

of violation, appellants maintain the position that when
the statute said the vessel shall have "on board and in

her service" one duly licensed master. Congress intended

something more than merely "on board" by adding also

the words ^^and in her service^\ Appellants remain con-

vinced that the phrase "m her service^^ was a mandate
that the master function not as a mate, by standing a

regular watch, but as a master. This is clearly so be-

cause in another category where the voyage is shorter

only two mates are required.

A review of the Congressional Committee Hearings

demonstrates that Congress intended that a master should

remain in reserve except only where emergency conditions

required him to be on the bridge.
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In 1913 when advocating before the Senate Commerce

Committee passage of H. R. 23676, which became the Act

of 1913, Captain Wescott, a principal supporter of the

legislation, testified as follows:

"Senator Burton: What is exactly meant by this

clause on page 3: *That every such vessel of 1,000

gross tons and over, propelled by machinery, shall

have in her service and on board three licensed mates,
who shall stand in three watches while such vessel is

being navigated f
Does that mean exclusive of the masters—that the

master is not to stand Avatcli?

Capt. Wescott: Exclusive of the master, when she

is on a run of less than 400 miles. * * *

Senator Burton: Well, under this provision, is it

expected that the master shall stand watch at all?

Capt. Wescott: No. No master. Senator, should be
required to stand a watch, because he must be up at

all times during foggy and stormy weather. For a
master to stand a watch is criminal on any seagoing
vessel.

Senator Perkins: As a matter of fact, they do not
stand watch on any vessel, do they!

Capt. Wescott: No. Nowhere that I know of.

Senator Perkins: I did not know of any ship that
the master does stand watch on, do you?

Capt. Wescott: No, sir; unless it is on river boats,

where they can hit the banks at any old time. It is

entirely wrong for any master to be required to stand
watch. * * *

The Chairman: You see, Senator Burton, that a
master has to be always on dutify and if yon make hhn
stand a regular tvatch rlcfht along, he can not do that.

Senator ^ Burton: Yes." (H. R. 23676 Sixty-second
Congress, Hearings before the Senate Committee on
Commerce, January, 1913, pp. 7, 8.) (Italics ours.)

At the same hearings, Mr. Blankenship who was pro-

testing the passage of the 1913 Act made brief comment
in reference to the master as follows:

"Mr. Blankenship: I do not know. I have known
of cases of our masters in a pilot house 36 hours.
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Senator Crawford: I think that ought never to be.

Mr. Blankenship: That onght never to be. But
the master of a ship is the man who has to be there;
in times of danger he has to be on duty just as long-

as he can stay. I do not think there is any possible
way out of it." (H. R. 23676 Sixty-second Congress,
Hearings before the Senate Committee on Commerce,
January, 1913, p. 12.)

In contending that an extra mate would not relieve the

master of his final responsibility as such, Mr. Blanken-

ship also said:

"Senator Simmons: I want to ask you one question
right there, leaving out entirely the consideration of

the additional cost. Do you mean for the committee
to understand that, in your oi)inion, an additional
watch would not add anything to the safety of the

boat, of the cargo, or of the passengers?
Mr. Blankenship: I mean that absolutely. I mean

that a careful master, a competent master, would not
trust his ship, in time of danger in channels, or in

obstructed waters, to a third officer. The captain is

going to have the same duties he has now; and the

third officer would simply be in the way.
Senator Simmons: Be of no value or of no pro-

tection I

Mr. Blankenship: No. If we had a hundred mates
on that boat, the master would have his troubles right

straight along." (H. R. 23676 Sixty-second Congress,
Hearings before the Senate Committee on Commerce,
January, 1913, p. 20.)

Elsewhere in the Committee Hearings upon the bill

which was passed as the Act of 1913, Captain Wescott

referred the Senate Committee to testimony which had

been given before the House Committee on Merchant

Marine and Fisheries, in which the record with reference

to the master said:

"Mr. Wescott: Capt. Hibberd, of the Pacific Coast
Steamship Co., when he appeared before the Com-
mittee on Merchant Marine and Fisheries, upon being-

questioned by the committee, stated that there Avas
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nothiiii^ in the bill but what he considered was abso-

lutely right, and he was asked this question. I read

it from the Eecord:
'The Chairman: Just one question at this juncture:

Is it your opinion that an ocean-going vessel is suffi-

ciently manned if the captain is required to stand his

regular watch and also required to be on watch during

foggy and stormy weather?
Mr. Hibberd: The captain has no right to stand

watch on any vessel that goes to sea. The captain is

on deck all the time when there is any necessity.

The Chairman: In foggy weather and stormy
weather!

Mr. Hibberd: Any other time. He is always on the

deck when there is any necessity. The captain should
never stand any watcli. That is my opinion.'

That was Capt. Hibberd's statement before the

Committee on Merchant Marine and Fisheries, which
appears in the Congressional Record of August 19,

1912." (H. R. 23676 Sixty-second Congress, Hearings
before the Senate Committee on Commerce, Januarv,
1913, p. 117.)

The foregoing quotations are merely illustrative of

repeated emphasis made during the hearings upon the

necessity of holding the master in reserve to promote

safety for- which the Act of 1913 was intended.

Appellants contend that when Congress in Section 2,

required that three mates shall stand in three watches,

it necessarily excluded the master from any regular

watch duty. That this should be the result of Section 2

was certainly the intention of the Chairman of the Senate

Committee which recommended the 1913 Act. If the

phrase used in Section 2, which requires that the master
of the vessel shall be "in her service'' is not to be dis-

regarded as superfluous, it must mean that the master
shall not serve as a mate.

Appellee has made no pretense that Captain Healy
did not stand a regular watch of six hours on and six

hours off alternating with ^Pilot Obert. Captain Healy
admitted the fact. The Lower Court found the fact.
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On this record appellants submit that appellee was

gnilty of a flagrant violation of Section 2 in respect of

the master.

As a result of this violation appellee has the burden of

proving' that its disregard of the statute could not have

contributed to the stranding. In this regard appellee

has presented to this Court no proof whatsoever. All

that it has done is to resort to speculation. But on the

evidence in this case we submit that the inference is

fairly warranted that if the master had not stood regular

watches of twelve hours per day since departure from

Seattle, he would have been on the bridge as the "Denali''

approached the entrance to Caamano Passage, and that

if he had not just retired at midnight he would have been

called to take charge when the pilot and the third mate

became aware that the vessel was being set off her course

to the westward. If the master, in a fit state of body

and 'jan alert state of mind, had been personally directing

navigation for even half an hour prior to the stranding,

he would in all probability have issued those very orders

for the safety of the ''I)enali'^ which the Trial Court

found should have been issued by Pilot Obert to prevent

the stranding. Appellants submit therefore that ap-

pellee's violation of Section 2 as to the master did con-

tribute to the loss. However, it is not necessary for the

Court to go that far, because appellee has introduced no

evidence whatever to sustain its burden of proof that

this violation did not contribute to the stranding.

Appellee is not entitled to exoneration under the

Harter Act.

This Court has held, by a unanimous opinion, that the

appellee was not entitled to exoneration under the Harter

Act. The dissent related to limitation of liability only.

Both in the prevailing and in the dissenting opinions

it has been held that the appellee had failed to exercise
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due diligence to make the "Denali'* seaworthy, 105 F. (2d)

413, 420, 421 ; and hence was not entitled to exoneration

fi'oni liability. Ma^ v. Hamburg-Amerikanische Pachet-

fahrt, etc, (The Isis), 290 IJ. S. 333. Appellee attacks

this portion of the decision upon the ground that this

Court has erred in holding the "Denali" was unseaworthy

and that the appellee had not used due diligence to make
her so.

The "Denali^' was found to be unseaworthy in the

majority opinion because she did not "have a complement

of three mates who were to obey the statute and stand

in three watches while the vessel was being navigated".

The dissenting opinion said that the failure of those in

charge of the "Denali" to comply with §2 "was known
to and tacitly, if not expressly, approved by appellee.

Therefore, appellee cannot be said to have exercised the

due diligence mentioned in §3 of the Harter Act" (105 F.

(2d) 417, 421).

Throughout the discussion it should be kept in mind,

that appellee admits Obert was serving as a mate and
that he stood watch as a mate (Appellee's Main Brief,

p. 103). The chief officer stood no regular watch. He
merely relieved the master from time to time, who also

stood a regular watch as a watch officer. The second

and third mates were never in charge of a watch. They
merely assisted the master and the pilot respectively.

This Court in its opinion filed in the present case, cited

In re Pacific Mail S. S. Co., 130 F. 76, 82, for the proposi-

tion that when a vessel is not properly manned she is

in fact unseaworthy. The same authority had previously

been cited by this Court in the case of TJie RoIvJk 299

F. 52:

"* * * it is the duty of the owner of a ship carrying
goods and passengers, not only to provide a seaworthy
ship, but also to provide the ship with a crew adequate
in number and competent in their duties with reference
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to all the exigencies of the intended route, and that
such a duty rests upon the owner by the general mari-
time law.'^ {The Rolph, 299 F. 52, 54 (C. C. A. 9),
summarizing In re Pacific Mail S. S. Co., 130 F. 76, 82.)

See also The Lady Pike, 88 U. S. 1, 15.

In Northern Commercial Co, v. Lindhlom, 162 Fed. 250,

254, this Court said:

"The officers and crew must not only be competent
for the ordinary duties of an uneventful voyage, but
for any exigency that is likely to happen, such, for
example, as the striking of a ship on a reef of rocks."

The opinion of the Circuit Court of Appeals for the

Second Circuit in The New York Marine No. 10 (Feb-

ruary 13, 1940, printed in full in the Appendix), held that

a vessel which is not manned in accordance with statute is

insufficiently manned. A vessel "insufficiently manned" is

unseaworthy. The Drill Boat No. 4, 233 F. 589, 594,

affirmed sub nom. Eastern S. S. Corp. v. Great Lakes

Dredge, etc., Co., 256 F. 497.

Congress in enacting the three watch statute stated

in §2 that its purpose was to establish requirements "for

her (the vessel's) safe navigation". Therefore, the sec-

tion on its face is a safety measure. Flint v. Marine In-

snrance Co., 71 F. 210, 219; O'Hara v. Luckenbach S. S.

Co., 269 U. S. 364, 370.

Appellee argues that a vessel may be in fact seaworthy

although a safety statute has been violated. Judge Car-

dozo, while speaking for the Court of Appeals in New
York, in Martin v. Herzog, 228 N. Y. 164, disposed of

that contention as follows:

"We think the unexcused omission of the statutory

signals is more than some evidence of negligence. It ^.9

negligence in itself. Lights are intended for the

guidance and protection of other travelers on the high-
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way. (Highway, see. 329a.) By the very terms of

the hypothesis, to omit, wilfully or heedlessly, the

safeguards prescribed by law for the benefit of another
that he may be preserved in life or limb, is to fall short

of the standard of diligence to which those who live

in organized society are under a duty to conform.'^

(The italics are the Court 's.) (228 N. Y. 168.)

The case is identical with one where the fault consists

in failing to provide equipment required by statute. In

such a case the Supreme Court said:

^^There can be no doubt that the Wiley was guilty

of a statutory fault in the failure to provide herself
with the foghorn prescribed by the international regula-
tions, and the presumption is that this fault contributed
to the collision.'^ The MarteUo, 153 U. S. 64, 74.

Judge Hough in the case of The Union and The Dal-

zelline (unreported, opinion printed in the Appendix)
said

:

"It is matter of common knowledge that safety in

anything which requires human effort depends,—in the
last analysis on the human being. A weary man is

infinitely more dangerous than a defective pipe or an
obscured light, because he is unfit to discover the un-
fitness of the inanimate object.''

The failure to comply with a statute as to the manning
of a ship was held to be want of due diligence in The
Nordpol, 84 F. (2d) 3.

Appellee apparently suggests that the "Denali'' was in

fact seaworthy on sailing because the mates' failure to

stand in three watches did not occur until after the com-
mencement of the voyage. This argument is fallacious

because the appellee approved and connived, for many
years, at the long established custom whereby the mates
stood in two watches instead of three as the statute re-
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quired. A similar contention was disposed of in The
Valentine, 131 F. 352, at page 355, where tlie Court said:

a# » * ^^^ •£ ^j^g owners approve, suffer, or connive
at such custom or practice, such vessel is not properly
manned, nor do the owners intend that the initial equip-
ment and crew shall perform the duties for which they
are ijrovided/^ (Italics ours

—

The Valentine, 131 F.

352, 355.)

In The Elkton, 49 F. (2d) 700, 701, the Circuit Court

of Appeals for the Second Circuit said that a vessel "not

carrying a crew properly advised as to her needs" is un-

seaworthy. One cannot, without incurring the statutory

penalty, "approve, suffer, or connive" at a custom which

constitutes improper manning of a vessel, any more than

one can fail to provide a ship with equipment prescribed

by statute.

This Court in Eamsauer v. United States, 21 F. (2d)

907 (C. C. A. 9), while considering an arrangement of

watches which was not in accordance with statutory re-

quirement, held that no effect could be given to a custom

"the necessary effect of which will be to defeat the will

of Congress."

Hartford d Netv York Transportation Co. v. Rogers

d Hubbard Co., 47 F. (2d) 189, 191 (C. C. A. 2), again

much relied upon by appellee, was erroneously decided. If

it holds what appellee contends, it is inconsistent with the

decision of the same Court in Netv York Marine No. 10

(Appendix, pp. 217-221), decided February 13, 1940, where

the Circuit Court of Appeals for the Second Circuit

held that a vessel not manned in accordance with statute

is undermanned. In May v. Hamburg-Am erikanische

Packetfahrt, etc. {The Isis), 290 U. S. 333, the Supreme
Court overruled the real ground upon which Hartford &
New York Transportation Co. v. Rogers & Hubbard Co.

was decided. In Hartford d Netv York Transportation
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Co. V. Bogers & Hubhard Co. it was expressly found that

the crew satisfactorily performed all the services required

of it. In contrast the crew of the "Denali" did not per-

form the duty required of it, but ran the "Denali" on a

well-known and chartered rock, under circumstances which

the District Court has found constituted negligence.

In May v. Hamburg, 63 F. (2d) 248, the Circuit Court

of Appeals for the Second Circuit (the same Court which

had previously decided Hartford d New York Trans-

portation Co. V. Rogers d Hubbard Co.) cited The

Valentine, 131 F. 352, and distinguished that case from

The IsiSy because the fault there did not relate back

to the beginning of the voyage, whereas in The Valen-

tine, although the faults which caused the loss oc-

curred after a voyage began, nevertheless those faults

did relate back to a non-delegable duty of the owner at

the beginning of the voyage, viz., the duty to make the

ship seaworthy. So also: The Vestris, 60 F. (2d) 273;

The Bessie J, 268 F. m, affirmed 276 F. 778.

In Bethlehem S. Co. v. Joseph Gutradt Co., et at.

{The Ecuador) (C. C. A. 9), 10 F. (2d) 769; 1926 A. M. C.

342, this ' Court held that the duty to use due diligence

to make a ship seaworthy is a non-delegable one so far

as the Harter Act is concerned.

The facts in the other cases cited by appellee are so

ditferent from the facts here that they do not require

discussion. It is sufficient to say that United States Steel

Products Co. V. America/it £ Foreign Insurance Co., 82

F. (2d) 752, much relied upon, has no application here

because it did not involve a custom which was a violation

of any law. Moreover, even its doctrine was modified

by the later case of The W. W. Bruce, 94 F. (2d) 834, 838.

It has long been settled that the burden of proof to

establish seaworthiness is upon the shipowner. The
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Edwin 1. Morrison, 153 U. S. 199. That rule was made
a basis of decision in Navigazione Libera Triestina v.

Garcia S Maggini Co. {The Feltre), 30 F. (2d) 62 (C. C.

A. 9):

"Conjecture will not be permitted to take the place

of proof. The Fohnina, 212 U. S. 354, 363, 29 S. Ct. 363
(53 L. Ed. 546, 15 Ann. Cas. 748). In The Edwin
L Morrison, 153 U. S. 199, 212, 14 S. Ct. 823, 828 (38
L. Ed. 688), the court said: ^The real point in con-

troversy is, did the respondents so far sustain the

burden of proof which was upon them as to render the

probability that the cap and plate were in good condi-

tion and knocked off through extraordinary contingencies

so strong as to overcome the inference that they were
not in condition to withstand the stress to which on
such a voyage it might reasonably have been expected

they would have been subjected? If the determination

of this question is left in doubt, that doubt must be

resolved against them.' ^' The Feltre. 30 F. (2d) 62,

64, 65.

Appellee by its own witnesses conceded that the dis-

regard of the statute was "all in accordance with the

general custom of the Alaska Steamship Company" (R.

1616).

Limitation of Liability.

The Court did not err in applying the rule in The
Pennsylvania.

This Court in holding that the rule in The Pennsyl-

vania was applicable to the breach of the statue under

consideration in this case, merely followed the interpreta-

tion which had been placed upon the rule by this Court

in its earlier decision in the case of The Princess Sophia,

61 F. (2d) 339, 347. The Princess Sophia was a strand-

ing case, where cargo was lost. Indeed, the arti-

ficial distinction which the appellee now attempts to draw



43

between a collision case and "other happenings of like

disastrous tendency" {O'llara v. Lnckenbach S, S. Co.,

269 U. S. 364, 370) is not supported by either principle

or authority. In The Pennsylvania case itself, the Su-

preme Court of the United States gave the reason for

the rule. That reason was "such a rule is necessary to

ENFORCE OBEDIENCE TO THE MANDATE OF THE STATUTE". The
Pennsylvania, 19 Wall. (86 U. S.) 125, 136. (Emphasis

ours.)

It is true that the object of the particular regulations

discussed in The Pennsylvania (33 U. S. C. Sec. 61-121)

was to prevent collisions. It is equally true that the

object of the statute regulating watches was safety; (46

U. S. C. Sec. 223, Par. 1) not merely to prevent col-

lisions but to promote safety generally. Paraphrasing

the language of the Supreme Court, used in connection

with the Seamen's Act, its purpose was to provide watch

officers "adequate in number, competent and in a state of

readiness for any exigency that is likely to happen—such

as a collision, the striking of the ship upon a reef of rocks

or an iceberg, the sudden breaking out of fire, and other

happenings of like disastrous tendency * * *" (O'Hara v.

Luckenhach S. S. Co., 269 U. S. 364, 370—Italics ours).

For these, and all similar purposes. Congress provided
that there should be three mates who should stand in

three watches.

The appellee concedes that the present statute is a

safety measure. In its brief tiled on the former hearing,

it said

:

"First of all, appellee does not urge that the act in
question regulating 'as it does the minimum number of
licensed deck personnel on certain vessels is not a safety
measure" (Appellee's brief on previous arcrument, p.

130).

If appellee's present argument is to be sustained, then
the unavoidable inference is that appellee considers that
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it may be compelled to obey a statute enacted by Con-

gress for the special purpose of avoiding danger from
collision, but tbat it owes no duty to obey a statute for

the general purpose of insuring safety at sea. Obviously

the necessity for enforcing obedience to the one mandate
is the same as the necessity for enforcing obedience to

the other mandate.

Since the rule in The Pennsylvania is necessary to se-

cure obedience to the collision statutes, is not the rule

equally necessary to secure obedience to other safety

measures? Whether or not a penalty is imposed is un-

important? In cases arising under the International

Rules (33 U. S. C, Sec. 61-121), where no penalty is im-

posed, the rule is applied. Lie v. San Francisco & Port-

land S, S. Co,, 243 U. S. 291 and Silver Line Ltd. v. U. S.,

94 F. (2d) 754, 759 (C. C. A. 9) are typical cases. Under
the Inland Rules (33 U. S. C, Sees. 157, 159) a penalty

is imposed, but the rule is applied there also. The Thiel-

bek, 241 F. 209, 216 (C. C. A. 9). The Thielhck applies

the rule to violations of the Inspectors Rules as well as

to statutory violations. So also with a statute regulating

lights for a motorboat, 46 U. S. C. 513, 517, where there

was a penalty, the rule was applied. Puget Sound Navi-

gation Co, v. Nelson, 41 F. (2d) 356, 357 (C. C. A. 9).

We can find no case where a distinction has been made
between statutes which contain a penalty and those

which do not in so far as the application of the rule in

The Pennsylvania is concerned.

At the end of his address printed in the Congressional

Record, Mr. Hardy said that his Bill, the three-watch

statute, was "not only a just and conservative measure,

but one greatly needed for safety of navigation and im-

peratively demanded in the interest of humanity" (Ap-

pellants' main brief, Ap. 50). To say that there is not

any necessity to enforce a measure which was passed

by Congress on this recommendation, is to disregard the

plain will of Congress.
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In the O'llara case the Supreme Court listed the dis-

astrous liappening's which the "two watch" legislation was

intended to avoid as: 1. Collisions; 2. Running- upon a

rock or iceberg; 3. Fire. In the light of this statement,

we submit that there is no basis for any argument that

the rule in The Pennsylvania should be inapplicable to a

case where a ship stranded upon a rock while she was

in actual violation of the three mates statute. This is

especially true when a shipowner, as is the case here,

seeks the protection of another Act of Congress to ob-

tain liiiiitation of liability. Did Congress intend to

give the benefit of the Limitation Statute to a shipowner

when his ship at the time of disaster was, with the

privity of the shipowner, navigating in violation of a

statute adopted by Congress to promote safe navigation?

How did Congress expect that the law would be enforced

if the rule in The Pennsylvania was not to be applied in

such a casef The appellee only points to general dis-

ciplinary powers given to the Steamboat Inspection

Service as a means of enforcement (Appellee's main
brief, pp. 118, et seq.). It will not do to say that Congress

relied only upon the inspectors to see that the provisions

of this law were enforced. At the very time when Con-

gress enacted the three mates statute, the Committee
which reported the bill which subsequently became law,

said that it was afraid that the inspectors "by over-

persuasion or influence'' might be induced to permit

a vessel "to go to sea so poorly officered as to be unsafe

herself and a menace to other vessels" (Appellants' main
brief, Ap. 54). Is it reasonable to assume that Congress

was willing to let the shipowner go scotfree? At the

time that Section 2 was adopted, the rule in The Penn-
sylvania had been judicially employed to enforce obedience

to another Act of Congress which contained no penalty,

the International Eules. The reasonable inference is

that Congress in omitting a penalty from Section 2 and
in including a penalty in both Sections 1 and 3, intended
tliat the rule in The Pennsylvania should be the real
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penalty for the violation of Section 2 {The Princess

Sophia, 61 F. (2d) 339, 347), just as that penalty had
been enforced for years in cases where the International

Enles were not observed.

The Authorities Do Not Limit The Rule In

The Pennsylvania to Collision Cases.

This Court in the case of The Princess Sophia, 61 P.

(2d) 339, 347, recognized that the rule Avas applicable to

a stranding case. In Puget Sound Navigation Co. v.

Nelson, 41 F. (2d) 356, 357, this Court, speaking through

Eudkin, J., said:

u* # # ^j^^ ^'^ admiralty the ride is well settled that a

vessel committing a breach of statutory duty must not

only shoiv that probably her fault did not contribute

to the disaster, but that it could not have done so.

Belden v. Chase, 150 U. S. 674, 699, 14 S. Ct. 264, 269,

37 L. Ed. 1218. And, while this action was tried on
the common-law side of the court, the rights and lia-

bilities of the parties are measured by the admiralty

law, and not by common-law standards. Chelentis v.

Luckenbach S. S. Co., 247 U. S. 372, 38 S. Ct. 501, 62

L. Ed. 1171." (Italics ours.)

There is nothing in that language which limits the rule

to collision cases. On the contrary, the language clearly

indicates that this Court regarded the rule as one peculiar

to the Admiralty and not one which was merely peculiar

to collision cases. Indeed the Court regarded the rule

as applicable whenever there has been '^a breach of

statutory duty". In thus defining the limitation of the

rules, it merely reiterated the language of Belden v.

Chase, 150 U. S. 674, 699, where it is said:

"x\nd it is the settled rule in this court that ivhen a

vessel has committed a positive breach of statute, she

must show not only that probably her fault did not

contribute to the disaster, but that it could not have

done so." (Italics ours.)
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is confined to collision cases.

So also in Bichelieu Navigation Co. v. Boston Marine

Insurance Co., 26 F. 596, 602, Judge Henry Billings

Brown, afterwards a justice of the Supreme Court of

the United States, when referring to the rule in The
Pennsylvaniay said

:

"We understand this principle to be of general ap-

plication in all actions where the question of negligence

is involved."

In this same case the jury was instructed as follows:

"18. ^As the Spartan w^as violating the statute

laws of Canada in running at full speed in a dense
fog, the plaintiff must show affirmatively that neither

the speed of the steamer nor the defects of the com-
pass could have caused or have contributed to cause
the stranding of the steamer * * *'.'' {Richelieu Navi-
gation Co. v. Boston Marine Insurance Co., 136 IT. S.

408, 415.)

The figure "18" indicates that this is the eighteenth assign-

ment of error in the case. It was, however, the eleventh

instruction^ requested by the defendant. With respect to

this instruction the Supreme Court said:

"We think there was no error in giving the eleventh
instruction asked by the defendant, and forming the
subject of the eighteenth assignment of error" (136
U. S. 408, 423).

It is argued by the appellee that the sole reason why
the Supreme Court reached this conclusion was that the

seventh section of the Canadian statute and the excep-

tion in the policy of insurance, contained peculiar lan-

guage which compelled this conclusion. An examination
of the opinion, however, will disclose that there was no
language in the Canadian Act which called for the appli-

cation of any rule as to causation of damage, if the rule

in The Pennsylvania is not applied. Tliis is made clear
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at the very beginning' of the Canadian Act, by the fol-

lowing language

:

"In case any damage to person or property arises
FROM THE NON-OBSERVANCE bv any vcsscl or raft of any
of the rules prescribed by this Act, such damage shall

be deemed to have been occasioned hj the wilful de-

fault of the person in charge of such raft or of the deck
of such vessel * * *" etc. (136 U. S., at p. 422, small

caps ours).

This language shows that causal relation is a condition

precedent before the Canadian Act there discussed be-

came applicable. To meet this condition, there must be

proof that the damage "arises from the non-observance

of the Act". The Supreme Court, in the light of the

rule in The Pennsylvania, after quoting the language to

which we have just referred, placed upon the violator

of the Canadian Act the burden of showing that the dam-

age from stranding which occurred following the viola-

tion of that Act, not only did not arise but could not

have arisen from its nonobservance. It is difficult to

suggest how this result could have been reached without

applying the rule in The Pennsylvania. There could not

be a clearer example of applying the rule to a strand-

ing case.

It cannot be said that this was a summary disposition

of this point by the Supreme Court, because when we
turn to pages 416 and 417 of 136 IT. S. we find that coun-

sel for the plaintiff-in-error in that case emphasized that

the burden was on the Insurance Company to show that

the loss was "consequent upon", "arising from", "or

caused by" the excepted peril.

Nor can the Richelieu Navigation case be distinguished,

as the appellee seeks to do, on the theory that it turned

on a mere exception in the policy of insurance. We
deem it unnecessary to go into a discussion of the effect

of an excepted peril in a jjolicy of insurance, for we
think no one will suggest that such an exception could
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possibly be construed as having any greater effect than

requiring an assured to show by a preponderance of

evidence that the loss was not caused by the excepted

peril. Cei'tainly, no Court would say, as the Su^jreme

Court did in the Richelieu Navigation Co. case (bottom

of p. 422) that the burden was on the assured under

such circumstances to show (as to the statutory fault of

the vessel) "not onlij that probably her fault did not

contribute to the disaster, but that it could not have

done so'' (italics ours), merely because there was an

exception annexed to a perils clause in a policy of in-

surance. As pointed out by the Circuit Court of Appeals

for the Third Circuit in American Merchant Marine
Insurance Company of New York v. Liberty Sand £
Gravel Co., Inc., 282 F. 514, 517, when a similar con-

tention was made before it, the only effect given to the

exception in the insurance policy in the Richelieu Navi-

gation Co. case was at most to shift the burden of proof.

As the Supreme Court itself expressed it, to bring the

case within insured perils, subject to exceptions, it was

u* # * necessary to the plaintiff^s case that it should
appear from the whole proof that the loss was not
occasioned * * * on account of unseaworthiness, and
was not within exceptions contained in the policy * * *."

(136 U. S. 423, 424.) (Italics ours.)

It is interesting to observe that in the Liberty Sand &
Gravel Co. case (282 F. 514), the Circuit Court of Appeals
for the Third Circuit recognized that the Supreme Court
had applied the rule of The Pennsylvania in the Richelieu

case.

Any lingering doubt as to the meaning of the Richelieu

decision should be dispelled by what was said by Judge
Swan, formerly one of the counsel in that case, in Flint S
P. M. R. Co. V. Marine Insurance Co., Ltd., 71 F. 210,

215, 216. There Judge Swan said:

"An additional reason for this rulino: was the fact
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that perils occasioned by the want of ordinary care
and skill or of unseaworthiness were excepted by the
policy. In that case, as in this, the rule of liability

was held to attach where the steamer was stranded
while thus violating the statute by her excessive speed
and other breaches of the municipal law, and the owners
of the vessel sought to recover from her insurers for

the loss occasioned by stranding, under a policy almost
exactly alike in its conditions to that sued upon here.

The same reasoning which enforced the Canadian
statute in that case, and held the steamer subject to

the law of her flag, is equally cogent here. If the

F. & P. M. No. 2, because of her stranding in Canadian
waters, was subject to the statute of Canada, her breach
of those statutes subjects the plaintiff to the burden
of proving conclusively that her transgression in no
way contributed to the result. //, on the other hand,

the steamer is to be regarded as controlled by the law

of her flag tvhile navigating y by right of treaty between
this country and Great Britain, the waters of the Great

Lakes, tvhether on one side or the other of the inter-

national boundary line, the same ride of evidence re-

quires the plaintiff to shoiv that the breach of the

statute, rule 21 of section 4233, or the act of 1885, if the

latter controlled lake navigation, could have had no part

in producing the disaster.'' (Italics ours.)

The same result was reached in the Seventh Circuit in

The Material Service, 1937 A. M. C. 925, 930, affirmed on

appeal, Leathern Sfiiith, etc. Co. v. National Union Fire

Insurance Co., 96 F. (2d) 928.

In The M. M. Chase, 37 F. 708, a shipper of goods

had drawn on a consignee for payment for cargo shipped

on the schooner "M. M. Chase'\ The drafts had been

duly honored and paid. Thereafter the cargo, while on

board the schooner at the port of loading, Eastport, Maine,

was attached and seized by the sheriff, pursuant to a

writ sued out of a court of the State of Maine. The

law of the State of Maine required that the master of

the ship should notify the consignee of any such attach-

ment. This the master failed to do. Judge Addison
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Brown, before whom the case was tried, held the ship

liable and placed upon the schooner the burden of show-

ing that failure to obey the statute could not possibly

have caused the loss.

"The libelants are not bound to prove that the goods

would certainly have been saved. The burden is on
the respondents to prove that pursuing the course re-

quired by law could not possibly have made any differ-

ence. TJie Pennsijlvania, 19 Wall. 125, 136; The Frank
P. Lee, 30 Fed. Kep. 277, 280; The Dentz, 29 Fed. Rep.

526, 528." The M. M. Chase, 37 F. 708, 713.

Judge Addison Brown, who decided The M. M. Chase,

was one of the most eminent Admiralty Judges we have

ever had in the United States. Judge Thomas D. Thacher,

formerly Solicitor General of the United States, in the

address which he delivered in the United States District

Court for the Southern District of New York on Novem-
ber 3rd last, to celebrate the One Hundred and Fiftieth

Anniversary of the organization of that Court, said:

"Addison Brown, because of a national tragedy, was
appointed to this court by two presidents, receiving a
recess appointment from President Garfield in the
summer .of 1881, which was renewed by President
Arthur and confirmed by the Senate after President
Garfield's assassination. Like Betts and Blatchford
before him, he became a master of maritime law. Of
his work Judge Hough has said: ^It is not too much
to say that the growth of the American Admiralty
during the next twenty years was more largely due
to Judge Addison Brown than to any other one man
or one court, not excluding the Supreme Court itself.'

"

Appellee's petition (p. 124) also pays respect to the

ability of Judge Addison Brown, because it refers to

statements in The Providence, 282 F, 658, as coming from
him. But, unfortunately, even if that case favors ap-

pellee, it cannot claim the benefit of Judge Brown's pro-

found knowledge of the maritime law because The Provi-

dence was decided by Judge Arthur L. Brown, a Judge
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Island, which had comparatively little Admiralty business.

In an effort to belittle the decision of Judge Addison

Brown in The M, M, Chase, appellee refers to it as a

District Court decision. This comment overlooks the fact

that The M, M, Chase was affirmed on appeal—see The

Coventina, 52 F. 156, at page 158, another case decided

by Judge Addison Brown, where he states that the deci-

sion in The M, M. Chase was affirmed on appeal. A
footnote tells us that there was no opinion on appeal.

The M, M. Chase, therefore, cannot be brushed aside as

being "anomalous". It is no mere District Court case;

it stands as the law in the Second Circuit. It was cited

by the Supreme Court of the United States on another

point in the case of Wells Fargo d Company Express v.

Ford, 238 U. S. 503, at 505.

In the recent case of The Clevelander, 83 F. (2d) 947

(C. C. A. 2), a grounding case, where there was no

collision and where it was claimed that there had been a

violation of a statute, the Circuit Court of Appeals for

the Second Circuit again referred to the rule in The

Pennsylvania and again showed no disposition to con-

sider it as confined to collision cases. It said (at p. 949)

:

"The respondent therefore argues that the tug\s posi-

tion was merely a condition, not a cause, of the acci-

dent. The Perseverance; 63 F. (2d) 788 (C. C. A. 2)

;

Long Island R. Co, v. KUlian, 67 F. 365 (C. C. A. 2).

To which the libellant replies that being guilty of a

statutory fault, the tug must prove that her violation

could not have been a contributorv cause of the disaster.

The Pennsylvania, 19 Wall. 125, 136; The Luna, 63

F. (2d) 808 (C. C. A. 2). But we are not convinced

that the tug was proved to be guilty of a statutory

fault."

* This is the same case which is cited in the dissenting* opinion.

The Denali, 105 F. (2d) 413, 422.
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Here, the court in failing to apply the rule to a ground-

ing case, apparently found it necessary to say that it

was "not convinced that the tug was proved to be guilty

of a statutory fault".

White Oak v. Boston Canal Co., 258 U. S. 341, 344,

which is cited by appellee (Petition, pp. 110, 111) does

not hold the rule of The Pennsylvania inapplicable to a

grounding. All that the Supreme Court did in that case

was to apply another one of its well established rules,

viz., that it was concluded as to matter of fact by the

concurrent finding of both courts below. It said nothing

in its opinion to indicate that it in any way departed

from its previous holding in Richelieu v. Boston Insur-

ance Co., 136 IT. S. 408.

In the case of Dorrington v. City of Detroit, 223 F.

232, a schooner dragged her anchor, and a tug went to

her assistance. Later when the tug and the schooner

were drifting toward a drawbridge, it was not promptly
opened on the tug's signal. The schooner received dam-
age by striking the drawbridge. The statute involved

read as follows:

"If the bridge shall be constructed with a draw,
then the draw shall be opened promptly by the per-
sons owning or operating such bridge upon reasonable
signal for the passage of boats and other water craft.

Act March 23, 1906, c. 1130, §4, 34 Stat, at L. p. 85."

The Court, after quoting the rule in The Pennsylvania,

said

:

"While it might probably be going too far to say
that the failure to open the bridge caused the injury
to the vessel, yet the city, having disobeyed the posi-
tive statutory mandate, as well as a duty imposed upon
the municipality by reason of undertaking to manage
the draw^bridge, should show that its failure could not
have contributed to the injury" (223 F. 245).
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Dorrington v. City of Detroit, 223 F. 232, was de-

cided by the Circuit Court of Appeals for the Sixth

Circuit and has been followed in that Court in Great

Lakes Towing Co, v. Masaba S. 8. Co., 237 Fed. 577, 579,

where that Court said:

"Congress has distinctly imposed positive duties

touching the management of drawbridges, including,

we think, such bridges as that of the railroad company.
Act Aug. 18, 1894, c. 299, 28 Stat. 338, 362, §5 (Com.
St. 1913, §9973), and Act March 23, 1906, 34 Stat. 84,

85, §4, provides, among other things:

^If the bridge shall be constructed with a draw,
then the draw shall be opened promptly by the per-

sons owning or operating such bridge upon reason-

able signal for the passage of boats and other water
craft.'

Admittedly, the old river bed in question is navigable.

It results that upon receiving or being reasonably

chargeable with notice of the approach of a vessel,

failure either promptly to open the draw or the lift

of a bridge maintained across such a river as this, or,

if the facts justify, seasonably to notify the approach-

ing vessel that failure to open or delay in doing so is

unavoidable, raises a presumption of negligence w^hich

the owner or operator of the bridge must overcome.''

In Newtoivn Creek Towing Co, v. City of Neiv York,

47 F. (2d) 883, when reversing a previous decision of

Judge Woolsey (40 F. (2d) 649), the Circuit Court of

Api^eals for the Second Circuit cited with approval the

presumption rule as stated in Great Lakes Totving Co. v.

Masaba H. S. Co., 237 F. 577.

The presumption thus referred to is identical with that

referred to by the Supreme Court in The Martello, 153

U. S. 64, at page 74:

"There can be no doubt that the Willey was guilty

of a statutory fault in the failure to provide herself

with the fog horn prescribed by the international regu-

lations, and the presumption is that this fault con-
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tributed to the collision. This is a presumption which

attends every fault connected with the management of

the vessel, and every omission to comply tvith a statu-

tory requirenient, or tvith any recjulation deemed essen-

tial to good seamanship.'^ (Italics ours.)

There is no real distinction between running against

a bridge and running against a rock. Both cases involve

contacts with something other than another vessel. The

Circuit Court of Appeals for the Second Circuit in Lehigh

& Wilkes-Barre Coal Co, v. Globe & Rutgers Fire In-

surance Co., 6 F. (2d) 736, 740, quotes the following defini-

tion of the word "collision", from Spencer on Marine Col-

lisions :

" 'Common usage, however, has extended the appli-

cation of the term, so as to include the impact of a
vessel with other floating objects. The term in its

strict legal sense does not include the contact of ves-

sels with rocks, sunken obstructions, or other fixed

structure; losses arising from such mishaps are more
properly embraced within the meaning of the term
stranding.'

"

Since a bridge is a fixed structure, a contact between it

and a vessel is not in the strict legal sense a collision,

for exactly^ the same reason that a contact with a rock

and a sunken vessel in a strict legal sense is not a

collision. The bridge cases are, therefore, all cases in

which the rule in The Pennsylvania has been applied in

cases other than "collision" cases.

In People's Coal Co. v. Second Pool Coal Co., 181 F.

609, opinion by Orr, J., where a vessel ran upon a sunken

wreck, at p. 611 it is said:

"It is true that at law, where a duty is imposed by
statute, a remedy for a private wrong is not to be read
into the statute, unless the duty may have existed at

common law. This is not so in admiralty. There are
a number of cases which hold that actual violation of a

statutory rule imposes the burden upon the violating
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vessel to show, not merely that her fault might not
have been one of the causes, or that it probably was
not, but that it could not have been. Steamship Penn-
sylvania v. Troop, 19 Wall. 125; Taylor v. Harwood,
Fed. Cas. No. 13,794." (Aflirmed on appeal bv the Cir-
cuit Court of Appeals for the Third Circuit, 188 F.
892.)

In The Carbonero, 106 F. 329, 335, the Circuit Court

of Appeals for the First Circuit, Judge Putnam writ-

ing, while dealing with a case where a tugboat lost

some barges which had been in her tow, indicated that if

there had been a statutory fault, the rule would have
been applicable. Central Vermont Ry. Co. v. Bethune,

206 F. 868, 876, is to the same general effect.

This review of the authorities demonstrates that in

the Supreme Court of the United States the rule has

been applied in a stranding case; in the Second, Third,

Sixth and Seventh Circuits it has been applied in other

than "collision" cases; in the Ninth Circuit this Court, in

The Princess Sophia, referred to the rule as being ap-

plicable in a stranding case. The cases from the First

Circuit indicate that a like view is entertained there.

No case is cited to the contrary. In the light of this

unanimity between the Circuits, can there be any doubt

that the rule is applicable in the present case!

"The presumption which attends * * * every omission to

comply with statutory requirement"

—

The Martello, 153

U. S. 64, 74,—is especially weighty when a shipowner

seeks to shield himself behind the negligence of his own
servants. In such a case, as the Circuit Court of Appeals

for the Second Circuit has said during the very time

this brief was being prepared:

"Since the absence (of a second deckhand) has been
found, and the lack is admitted to be a statutory fault

(see 46 U. S. C. A. <^§222, 362 and 405), it is presumed
that the fault is a contributory cause, and the petitioner
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York Marine No. 10 (C. C. A. 2), decided February
13, 1940 (see Appendix, pp. 217-221, for full text of

opinion).

Appellee devotes much space to the English law on

this subject. The English law relative to limitation of

liability is quite different from our own. But even the

English recognize that the principle of limitation of lia-

bility, as was stated by this Court in its former opinion

(105 F. (2d) 413, 420), grants extraordinary relief, and

that it abridges the natural right of justice.

"The principle of limited liability is that full indem-
nity, the natural right of justice, shall be abridged for

political reasons." Marsden on Collision, 9th Ed., p. 165,

quoting Dr. Lushington in The Amalia (1863), 1 Moo.
P. C. N. S. 471, 473.

Although a shipowning nation, the English do not permit

these political reasons to weigh so heavily with them as

to permit a shipowner to go scotfree. Their law requires

that in all cases a very substantial sum of money shall be

surrendered (Merchant Shipping Act, 1894 (57 & 58 Vict,

c. 60, s. 503)). It requires the shipowner to surrender

£15 per ton in cases of personal injury and £8 in cargo

cases; whereas our statute permits the shipowner to limit

his liability to nothing when the wreck of a vessel is

worthless. It is not strange, therefore, that for political

reasons the course of legislation in England as to the

applicability of the rule in The Pennsylvania in maritime

cases has been ditferent from our own.

There is no need to go beyond the opinion of Judge
Henry Billings Brown in Richelieu Navigation Co. v.

Boston Marine Insurance Co., 26 F. 596, 602, for the

history of the rule in the United States (Appellants^

Reply Brief, pp. 29, et seq.). Consequently, it is unnec-

essary to answer the protracted argument of appellee in

opposition to the rule in The Pennsylvania based upon
English history.
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An examination of the other authorities cited by ap-

pellee shows that they have no bearing upon the subject

under discussion.

Degree of Proof In Admiralty To Be Borne by the

Violator of a Statute.

Appellee cites various district court cases, and a state

court case, as to the nature and degree of the proof

required by the rule in The Pennsylvania. This Court,

however, has decided that point so frequently that we
shall confine our discussion to its decisions, to decisions

of the Supreme Court of the United States, and to a very

recent decision of the Circuit Court of Appeals for the

Second Circuit. In the prevailing opinion in The Denali,

105 F. X^d) 413, this Court quotes language from The
Princess Sophia, 61 F. (2d) 339, 347, which clearly places

^'the extreme burden of proof on a violator of a

statute intended to promote safety at sea, and points

out that this degree of proof constitutes the penalty

which is consequent upon disobedience to the statutory

mandate. See The Denali, 105 F. (2d) 413, 418, 420. This

Court did precisely the same thing in Puget Sound Navi-

gation Co. V. Nelson, 59 F. (2d) 697, 699, although that

was a common law case. In the second of the two opin-

ions, this Court said:

'^More than half a century ago the rule was clearly

stated by the Supreme Court, in TJie Pennsylvania, 19

Wall. (86 U. S.) 125, 136."

In ''Netv York Marine No. 10^\ where a statute required

that there should be two deckhands and there was but

one, the Circuit Court of Appeals for the Second Circuit

held that there was a statutory fault (see 46 U. S. C. A.

§§222, 362 and 405) and hence enforced the rule. The

tugboat owner contended that it had sustained the burden
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of proof imposed upon it under the rule in The Penn-

sylvania. The Court, however, said:

"This burden it has not met, for it is impossible to

say that the other deckhand might not have been on
duty instead of Costello on the morning of the collision,

had there been two deckhands on board. On the

ground that the tug was undermanned, that the chart-

erer was privy to the undermanning, and that this

fault may have been a contributory cause of collision,

the denial of limitation to the operating charterer is

sustained'' (Appendix, p. 221). (Italics ours.)

Certainly since the decision of the Supreme Court of

the United States in the case of Lie v. San Francisco d
Portland S. S. Co., 243 U. S. 291, 298, which went to the

Supreme Court from this Circuit, to settle the point as

to whether the rule should be rigorously applied, there

is no basis for an argument to the effect that the rule

does not require that the violator of a statute shall show
that his violation could not have caused a loss. There is

neither reason nor authority which warrants modifying

the language used by this Court in The Princess Sophia,

61 F. (2d) 339, 346.

The Unseaworthiness Was Known To The
Appellee's Managing Officers.

That the "Denali" was unseaworthy as to personnel

has been demonstrated. That the managing officers of

appellee knew of the unseaworthiness has been demon-
strated (Appellants' Brief, pp. 52-55; Eeply Brief, pp.

23, 24). There it was shown that Murphy and Tracy
were actual managers and that Wilson, upon whom ap-

pellee would place all responsibility, was admittedly
ignorant of the operation of appellee's ships and ex-

ercised no authority (R. 1221, 1229, 1231). He did not

review circulars issued by department heads (R. 1231).
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He permitted Tracy to appoint the Port Captain (R. 1229,

1231). Tracy hired and fired deck personnel (R. 530,

551). Tracy, the general agent for the Alaska Steam-

ship Co., who had charge of the deck personnel, assigned

Obert to the "Denali'^ (R. 1872). Murphy was admittedly

in charge of all physical equipment of appellee's ships

(R. 482, 488, 1280-1285, 562).

Under these circumstances the knowledge and privity

of either Murphy or Tracy was the knowledge and privity

of appellee. Craig v. Continental Insurance Co., 141 IJ.

S. 638, 646 ; Spencer, Kellogg d Sons, Inc. v. Hicks, 285 U.

S. 502; The Silver Palm, M F. (2d) 776 (C. C. A. 9);

Sperry Flour Co. v. Coastivise S. S. Co., 84 F. (2d) 785

(C. C. A. 9) ; Parsons v. Empire Transportation Co., Ill

F. 202 (C. C. A. 9) ; Eastern S. S. Corp. v. Great Lakes

Dredge Co., 256 F. 497 (C. C. A. 1) ; Boston Towhoat Co.

v, Darrow-Mann Co., 276 F. 778 (C. C. A. 1) ; 7^ re

Jeremiah Smith d Sons, 193 F. 395 (C. C. A. 2); In re

P. Sanford Ross, 204 F. 248 (C. C. A. 2); Sanborn v.

Wright d Cobb Co., 171 F. 449; aff'd 179 F. 1021 (C. C.

A. 2) ; Chesapeake Lighterage d Totving Co. v. Baltimore

Copper Co., 40 F. (2d) 394 (C. C. A. 4); Texas S Gulf

S. S. Co. v. Parker, 263 F. 864 (C. C. A. 5) ; In re Great

Lakes Tracts. Corp., 81 F. (2d) 441 (C. C. A. 6).

In New York Marine No. 10, not yet reported, privity

and knowledge was brought home to an agent. Because

that agent. Tucker, exercised the function of a manager,

the Court held that the charterer, the petitioner in that

case, was chargeable with Tucker's privity and knowledge.

Concerning Tucker's status, the Court referred to the

District Court's finding that he was a dispatcher and

hirer of crews for tugs of the charterer in New York (see

Appendix, p. 220). In other words, Tucker, the alter ego

of the petitioner in that case, occupied almost identically

the same position as Tracy did in connection with appel-

lee's business.
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Independently of the rule in The Pennsylvania the

appellee has the burden of proving that the unsea-

worthiness of the vessel due to its fault did not con-

tribute to the loss; the appellee has not sustained

this burden and is, therefore, not entitled to a limi-

tation of liability.

After non-delivery of the cargo had been shown, the

duty rested upon the appellee to show that it was not

liable. After liability has been established, the burden

rested on appellee to show that it was entitled to the

benefits of the limitation statutes. The Silver Palmy 94

F. (2d) 776, 777. To do this appellee had to show

absence of "privity or knowledge of any matter which

might have caused the accident". Diamond Coal & Coke
Co, v. Iron City Sand Co., 297 F. 242, 244 (Appellants'

Reply Brief, pp. 24-32).

Under the doctrine of The Edwin I. Morrison^ 153

U. S. 199, if any doubt existed as to connection between

the negligence and the improper manning, then the in-

ference was that Obert and his assistant "were not in

condition to withstand the stress to which on such a

voyage it might reasonably have been expected they

would have been subjected" (153 U. S. 212).

This Court, in McGill v. Michigan S. S, Co., 144 F. 788,

a limitation case, cited with approval and quoted lan-

guage from The Cygnet, 126 F. 742, at page 746, as

follows

:

"An omission so gross as this raises so strong a
presumption of fact that the master was not com-
petent as practically to throw the burden on the peti-
tioners to establish the proposition that they used due
diligence with reference to his selection, whether the
statute does or not impose such a burden."

This language quoted from The Cygnet is surely ap-

plicable here. The evidence is that the appellee's man-
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aging officers knew that its mates for many years had

not stood in three watches. They should have known
that this was a violation of statute. While in active

breach of the statute, the "Denali" ran on a well-known

and charted rock. Although visible landmarks should

have warned Mate Obert of the vessel's danger long be-

fore the stranding, he did nothing to check her, but drove

her at full speed upon the rock. To paraphrase the lan-

guage of The Cygnet ; An omission as gross as this raises

so strong a presumption that Obert and his assistant

Avere weary and dull at the time of the stranding, that

convincing evidence is required to prove that the breach

of the warranty of seaworthiness as to manning her

could not have contributed to the disaster. Here appellee

has introduced no testimony whatever to show that Obert

and his assistant were not weary from standing unlaw-

fully long watches. Appellee offered no evidence to ex-

plain the failure of its navigator to exercise the most

elementary seamanship to save the "Denali" from de-

struction. McGill V. Michigan S, S. Co., supra, is cited

in New York Marine No. 10, as being equivalent in its

result to The Pennsylvania^ 19 Wall. 125, 136.

It appeared in The Drill Boat No. 4, 233 F. 589, as it

did in McGill v. Michigan S. S. Co., 144 P. 788, that be-

cause of want of previous training and experience, in-

competent personnel were unfitted "to cope with the

situation" of danger. Similarly, Mate Obert was unable

to cope with the situation threatening the "Denali" as she

drifted westward before entering Caamano Passage. In

that case limitation was denied, and the Court said

:

"I therefore hold that the petitioner was personally

at fault for the unseaworthy condition of drill boat

No. 4, due to its being improperly manned, and that to

this fault is attributable the failure of the crew to warn

the Massachusetts, by marker or otherwise, of the

existence of the wreck." {The Drill Boat No. 4, 233 F.

589, 595.)
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The Brill Boat No. 4 was affirmed on appeal suh nom.

Eastern S. S. Corp. v. Great Lakes Bredge, etc. Co., 256 F.

497, by the Circuit Court of Appeals for the First Circuit.

It is true that limitation was also denied upon another

ground, but the Court made it equally clear that limitation

was denied because the petitioner had failed to show that

it had exercised due diligence as to personnel.

In the Fourth Circuit it has been said:

"The failure to provide a seaworthy vessel or com-
petent crew is the personal neglect of the shipowner,

and debars him from the benefit of the Fire Statute."

(Charbonnier v. Umted States, 45 F. (2d) 166, at p.

172; affirmed 45 F. (2d) 174 (C. C. A. 4).)

In Cullen Fuel Co. v. W. E. Hedger, Inc., 290 U. S. 82,

where there had been a breach of an implied warranty

of seaworthiness, as in the present case the Court was

reminded of the "admonition" in Capital Transportation

Co. V. Cambria Steel Co., 249 U. S. 334, to the effect

that this doctrine should not be extended, lest it sweep

away the protection of the limitation act. To which the

Supreme Court replied:

"The petitioner urges that the denial of limitation in

cases like this will sweep away much of the protection

afforded to ship owners by the acts of Congress. But
this view disregards the nature of the warranty. The
fitness of the ship at the moment of breaking ground
is the matter warranted, and not her suitability under
conditions thereafter arising which are beyond the

owner's control. Compare Armour S Co. v. Fort Mor-
gan S. S. Co., 270 U. S. 253 ; The Ice Kinq, 261 Fed. 897

;

The Soerstad, 257 Fed. 130." {Cullen Fuel Co. v. W.
E. Iledger, Inc., 290 U. S. 88, 89.)

Personal neglect when it relates to the fitness of the

vessel has always been a ground for denial of limitation.
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In Richardson v. Harmon, 222 U. S. 96, 106, the Supreme
Court of the United States said:

"Thus construed, the section harmonizes with the

policy of limiting the owner's risk to his interest in the
ship in respect of all claims arising out of the conduct
of the master and crew, whether the liability be strictly

maritime or from a tort non-maritime, but leaves him
liable for his otvn fault, neglect and contracts." (Italics

ours.)

In Pendleton v. Benner Line, 246 U. S. 353, 356, the

Court said:

"That the statute does not limit liability for the per-

sonal acts of the owners done with knowledge is estab-

lished by Richardson v. Harmon, 222 U. S. 96. It was
said in that case, p. 106, that §18 leaves the owner
'liable for his oivn faidt, neglect and contracts.' " (Italics

ours.)

In Luckenbach v. McCahan Sugar Co., 248 U. S. 139, ^

149, the Court pointed out that the limitation acts do not

apply to liabilities resting upon personal contract, citing

Pendleton v. Benner Line, 246 U. S. 353. If the limitation

Acts do not apply to liabilities resting upon personal

contracts, they do not apply to liabilities resting upon

personal faults and personal neglect.

In American Car d F. Co. v. Brassert, 289 U. S. 261, 264,

the Court said:

"For his own faidt, neglect and contracts the owner
remains liable. Richardson v. Harmon, 222 U. S. 96, 103,

106; Pendleton v. Benner Line, 246 U. S. 353." (Italics

ours.)

Since the liability with which we are concerned here

is predicated upon the personal neglect of the shipowner,

viz., the personal failure of the appellee to make the

"Denali" seaworthy, the limitation acts do not apply.

This was the result reached in Neiv York Marine No. 10,
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of Appeals for the Second Circuit (Appendix, pp. 217-221).

In another recent case, in applying this same doctrine,

the Circuit Court of Appeals for the Fourth Circuit, in

the case of S. C. Loveland Company, Inc., Owner of the

Barge Fred Sniartley, Jr, v. Pennsylvania Sugar Com-
pany (C. C. A. 4), 1940 A. M. C. 9, 12, 13 (Federal cita-

tion not yet available) said:

"As pointed out by Judge Hand, the owner is charged

with privity and knowledge of the unseaworthy condi-

tion because of the warranty of seaworthiness implied

in his contract; and the statutes do not give the right

to limit liability where the owner is thus charged with

privity and knowledge of the imseaworthy condition."

In Virginia Carolina Chemical Company v. Murphy, 32

F. (2d) 87, the Circuit Court of Appeals for the Fifth

Circuit, even in a case where seaworthiness had been

shown, held that a shipowner had not established his

right to limitation when the exception pleaded as the

cause of the loss was supported by evidence so pre-

posterous that the Court rejected the whole story.

In In re Reichert Towing Line, 251 F. 214 (C. C. A. 2),

a shipowner attempted to establish a defense against

liability because of a loss resulting from inevitable acci-

dent. When he failed to establish this defense, and there

was evidence that the shipowner personally had not used

due diligence to make his vessel seaworthy in respect of

her propeller, the Court held that the petitioner had not

sustained the burden of proof and could not limit its lia-

bility.

All of these cases show that limitation is denied when
a petitioner fails to meet the burden of proving that his

own fault did not contribute to the loss. There is no case
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which throws any burden as to limitation upon a cargo

owner to show causal connection between a fault and loss.

The burden of proof is the other way. The Silver Palm,
supra.

Appellee (Petition, p. 130) quotes from Benedict on

Admiralty, Fifth Edition, Vol. 1, Section 496, at page 594,

but the editor of that edition of Benedict merely cites

and relies upon the authorities just reviewed by appel-

lants.

None of the cases cited by appellee, with the exception

of FA Sol, 45 F. (2d) 852, is in point. The Suduffco, 33

F. (2d) 775, 776, involved personal injury claims, and

the Court pointed out that causal connection as to those

claims was "necessary to predicate liability". Appel-

lants are all cargo claimants. Moreover, El Sol, 45 F.

(2d) 852, 855, is against authority and is squarely in

conflict with the decision of this Court in The Silver

Palm, 94 F. (2d) 776, 777. Although it was affirmed on

appeal, 72 F. (2d) 212, Judge Woolsey's language quoted

by appellee was not approved.

Referring to the cases of The Suduffco and El Sol, ap-

pellee says (Petition, p. 132) : "The doctrine of these

cases that the burden of proving the cause of the loss

is on the cargo claimants", etc. Neither of these

cases. The Suduffco, 33 F. (2d) 775 nor El Sol, 45 F. (2d)

852, support any such doctrine. The first case deals

with claims for personal injury, and the second involves

claims against a third party tortfeasor. Neither of them

has anything to do with the relation of a cargo owner and

carrier. As to the doctrine applicable when the carrier

relation exists, we refer appellee to The Mohler, 21 Wall.

230, 233. In that case the Supreme Court said:

"It is insisted that the loss occurred through a peril

of navigation [striking a bridge] which was one of

the exceptions contained in the bill of lading, and that,
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the wheat. The burden of proof lies on the carrier,

and nothing' short of clear proof, leaving no reason-

able doubt for controversy, should be permitted to dis-

charg'e him from duties which the laAv has annexed to

his employment." (Italics ours.)

Here appellee has insisted that the loss occurred

through a peril of navigation, viz., the "Denali" striking

a rock. In The Mohler' it was decided that the carrier

had not sustained its burden of proof, because the cir-

cumstances did not justify a finding that the loss was

due to a peril of navigation, just as here the circum-

stances do not justify any such finding.

In the recent case of The Vallescura, 293 U. S. 296,

the Supreme Court reaffirmed the doctrine of The Mohler,

and said:

"But this is plainly not the case where the efficient

cause of the injury for which the carrier is prima facie

liable is not shown to be an excepted peril. The Mohler

,

21 Wall. 230, 234; The Edwin I, Morrison, supra, 211.

If he delivers a cargo damaged by causes unknown or

unexplained, which had been received in good condi-

tion, he IS subject to the rule applicable to all bailees,

that such evidence makes out a prima facie case of lia-

bility. It is sufficient, if the carrier fails to show that

the damage is from an excepted cause, to cast on him
the further burden of showing that the damage is not

due to failure properly to stow or care for the cargo
during the voyage. Bich v. Lambert, supra, 357;

The Maggie Hammond, supra, 459 ; The Folmina, 212

U. S. 354, 361; Chesapeake d Ohio By. Co. v. Thompson
Mfg. Co., 270 IT. S. 416, 422, 423'' (at p. 305).

Appellee failed to show that the "Denali" loss re-

sulted from an excepted cause, i. e., peril of the sea {The

Mohler, 21 Wall. 230, 234), or the conditional exception

of negligence in the navigation of the vessel, because

it did not show that it had complied with the condition

precedent necessary to its establishment {May v. Bam-
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hurg, etc. (The Isis), 290 U. S. 333). Hence, the effi-

cient cause of the injury has not been shown to be any

excepted peril. In these circumstances, putting the very

best face on the case for appellee, positive doubt re-

mains as to whether appellee's own fault contributed

to the loss. Aside from the rule in The Pennsylvania,

as long as that doubt remains, limitation may not be

allowed.

The protracted argument contained in the petition for

rehearing (pp. 132-143) is without any authority to sup-

port it save the single case of El Sol, 45 F. (2d) 852.

We already have shown that El Sol is in conflict with

The Silver Palm {supra) and with all the other cases.

Again we refer to Neiv York Marine No. 10 (Appendix,

pp. 217-221), where the Circuit Court of Appeals for the

Second Circuit holds that a petitioner must disprove

its privity in order to limit liability, citing The Rambler,

290 F. 791, 792 (C. C. A. 2) ; The^ 84 H, 296 F. 427, 432

(C. C. A. 2); Southern Pacific Co. v. United States, 72

F. (2d) 212, 214 (C. C. A. 2). This last mentioned case

is El Sol on appeal, and it is to be noted that it declares

the rule to be just the contrary to that stated by the

lower court upon which appellee relies.

The argument advanced by appellee (Petition, p. 140),

that the rule in 77/ e Pennsylvania is a "new and artificial

rule'', is without substance. The cases cited by appellants

show that it has been well established in the Admiralty

law of this country for more than fifty years. During the

preparation of this brief the rule has been applied again

by the Circuit Court of Appeals for the Second Circuit

in New York Marine No. 10 (Appendix, pp. 217-221). To

say, as appellee does, that the application of this rule

will place American ships at a disadvantage in comparison

with foreign ships, is to ignore the realities of the situa-

tion. Both American and foreign ships when they come

into our courts seeking limitation of liability, are subject

to the same law. The Titanic, 233 U. S. 718. It is the
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forum, not the flag, which determines the law which is

to be applied so far as limitation of liability is concerned.

Appellee (Petition, p. 142) refers to the Brussels Con-

vention and apparently derives some comfort from Article

6 of the Convention, which reads in part as follows:

"There shall be no legal presumptions of fault in

regard to liability for collision/' (75th Congress, 1st

Session, Executive K, p. 11.)

(Marsden on Collisions, 9th Ed., p. 543.)

When the American delegates signed this Convention,

they inserted a number of reservations. The third

reservation read as follows:

"3. The provisions of article 6 of said convention

shall not in any way affect legal presumptions created

by the laws of the United States" (App., p. 236).

When the Secretary of State sent the Convention to the

President, the Secretary of State said that he believed

that reservation No. 3 "may be abandoned". The Presi-

dent then sent the Convention to the Senate and stated

that he concurred in the recommendation of the Secre-

tary of State (App., p. 231). When the Convention

reached the Senate, hearings were held and the Sub-

Committee of the Senate Committee on Foreign Rela-

tions reported: "Accordingly, your committee recom-

mend that the third reservation of the delegates, quoted

above, should be reinstated." The full Senate Committee

on Foreign Relations adopted the Sub Committee's report

without further comment at the time of reporting the

Convention to the Senate from Committee (Congressional

Record, Vol. 84, p. 10172, Issue of June 15, 1939). Since

the Convention was placed on the Executive Calendar

of the Senate, Chairman Bland of the Connnittee on

Merchant Marine and Fisheries, introduced a Bill in

Congress (H. R. 7637, Seventy-sixth Congress, 3rd

Session, printed App., pp. 215-216) which, although it looks
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sions in the Brussels Convention which abolish the pre-

sumptions in collision cases. The Congressional view,

therefore, both in the House of Representatives and in

the Senate, in so far as it has been expressed, is that the

rule of The Pennsylvania should be preserved.

The authorities give no basis for appellee's unwar-
ranted remark that the decision in this case constitutes

an extension of the rule in The Pennsylvania. This

Court's decision is in accordance with the settled doctrine

in the Supreme Court, and in the Second, the Third, the

Sixth and the Seventh Circuits. The doctrine is also

recognized in the Ninth Circuit, in The Princess Sophia,

61 F. (2d) 339, 347 (C. C. A. 9). Moreover, as this Court

said in this case:

"It is not conceivable that the Congress intended
to give to such wrongdoing shipowners the extraordi-
nary relief of the limitation act, with a less burden of

proof relative to the effect of their wrongdoings, than
for other violations of statutes for the safety of life

and property at sea." (The Denali, 105 F. (2d) at

p. 420.)

The Admiralty courts uniformly support the view here

expressed and Congress has never sponsored any con-

trary view.

The decision in The Virginia, 264 F. 986, 997 (D. C.

Md.) (Appellee's Petition 146) is in no way in point.

When the omitted words are added to appellee's garbled

quotation, it is clear that the Court expressly referred

to the neglects mentioned in Richardson v. Harmon, 222

IT. S. 96, and stated that such neglects are enough to

establish privity and knowledge. The Court also said

that where a shipowner "took a chance or closed his

eyes to something he did not want to bother about" there

would be privity and knowledge. When these omitted



71

words are supplied, the passage has quite a different

meaning. Moreover, it is impossible to reconcile The

Virginia with the most recent case from the Circuit Court

of Appeals for the Fourth Circuit, viz., S. C. Loveland

Company, Inc., Oivner of the Barge Fred Smartley, Jr.

V. Pennsylvania Sugar Company, 1940 A. M. C. 9.

It is apparent from reading Cidlen Fuel Co. v. W. E.

Hedger, Inc., 290 U. S. 82, that by that decision the

Supreme Court intended to clear away a misapprehension

under which many of the lower courts had labored. In

the Cidlen Fuel Co. case, the admonition to which Judge

Rose referred in the Capital Transportation Co. case, was

sharply called to the attention of the Supreme Court. The

Supreme Court in referring to this admonition, pointed

out that it was not disposed to excuse shipowners by

permitting them to limit liability, ivhen there had been

laxness in connection with making the ship fit and sea-

worthy.

The Finding That Fault in Navigation Was the Sole

Cause of the Stranding Is Erroneous as a Matter
of Law.

Upon the first hearing of this case, the dissenting opin-

ion said:

''The trial court found 'That the sole cause of the

stranding of the steamer Denali and the resulting total

loss of said steamer Denali and her cargo was due to

faults or errors in her navigation of which [appellee]

was without privity or knowledge'. '^

Then the dissenting opinion expressed the view that

this "finding" should not be disturbed. But appellants

respectfully sugg'est that the thought of the trial court

quoted by the dissenting opinion was more appropriately

classified when the trial court repeated the same thought
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in its conclusions of law (R. 5460). For certain it is, in

this particular case, that any assignment of the sole

cause of the loss involved necessarily many inferences of

fact, but also vital conclusions of law.

To reach a sound judicial decision as to the sole fault

for the disaster, it was essential as a matter of logic and
law, that the District Court should have based further

consideration of the whole problem upon a sound premise,

viz., a correct determination of whether the "Denali" was
seaworthy in view of appellee's violation of the three-mate

watch mandate of Section 2. Since the lower court misin-

terpreted and misapplied that statute, this so-called "find-

ing" is merely an erroneous conclusion of law in disguise,

by which this Court is not bound. The District

Court's adjudication of fault should be rejected for the

identical reasons which moved the Supreme Court in The
Edwin 7. Morrison^ 153 U. S. 199, where a similar situa-

tion was presented. In The Edwin L Morrison there

were findings of the lower courts which were printed in

extenso in the opinion of the Supreme Court. These find-

ings may be summarized as follows:

a. The '^Eclwin I. Morrison" was in fact seaworthy
on sailing (153 U. S. 215).

b. Before the vessel sailed, the cap and plate which
was lost during heavy weather during the voyage, ap-

peared to be in good order (153 U. S. 213).

c. The examination of the plate consisted of a visual

examination, but it was not tested with a hammer (153

U. S. 213).

d. The examination was "such as a reasonably

prudent master or owner might be expected to give

them [the cap and plate] in order to determine the sea-

worthiness of his vessel before beginning a voyage"
(153 U. S. 213).

e. There was no direct evidence of the cause of the

injury the vessel received in heavy weather. "It is,

however, to he inferred from the facts proved that it
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was knocked out bv something striking violently against

it" (153 U. S. 214). (Italics ours.)

f. There was no latent defect in the vessel which
contributed to the injury of the cargo (153 U. S. 215).

g. "The ivhole of said damage to cargo was caused

by a danger of the seas, and was within the exception

in the charter party and bills of lading" {The Edwin
I. Morrison, 153 U.^S. 215). (Italics ours.)

It was argued in that case, just as it is argued here,

that the appellate court was bound by the findings below,

hence the questions presented were not open to review.

The findings in The Edwin I. Morrison were concurrent

findings. Consequently, if all of those findings rested

upon a proper interpretation of the facts as affected by

the applicable law, the Supreme Court, in accordance

with its long-established rule relating to concurrent find-

ings of the lower courts, would have declined to hear the

appeal. But the Supreme Court did hear the appeal.

Further it reversed both decisions below. In doing so its

opinion disregarded the finding that "the whole of said

damage to cargo" was "caused by a danger of the seas".

The court said:

"The findings that *at the time of the contract and
lading of cargo and commencement of voyage the

vessel was tight, staunch, and strong, and in every
way fitted for the contemplated voyage' ; that ^there was
no latent defect in the vessel which contributed to the
injury to the cargo'; and that *the whole of said dam-
age to cargo was caused by a danger of the seas, and
was within the exception in charter party and bills

of lading', were findings determined by the interpreta-
tion which the law put upon the circumstances of the
transaction as stated in the previous findings, and, as
such, open to our revision. Stm Mutual Insurance Co,
V. Ocean Insurance Co., 107 U. S. 485; United States
V. Pugh, 99 U. S. 265; The Britannia, ante, 130; Gilroy
V. Price, App. Cas. (1893) 56, 64." {The Edwin I. Mor-
rison, 153 U. S. 199, 215, 216.)
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In The Denali case, the District Court inferred that

the stranding' of the '^Denali" was due to negligence pure

and simple; just, as in the Morrison case, the lower

courts inferred that the cap "was knocked out by some-

thing striking violently against it". The Supreme Court

held that such an inference was not permissible in the

absence of proper proof of seaworthiness. It held further

that the finding of seaworthiness was improper because

a Court should not speculate as to seaworthiness when

known tests had not been used, although the inspection

made was the usual method of examination. Hence, the

Supreme Court reasoned, there was no foundation for

the subsequent "finding" that the cause of the whole loss

was a danger of the sea. So here, where there is no proof

of the physical or mental condition of Mate Obert dur-

ing the time the "Denali" was navigating, there is an

absence of testimony necessary to a finding of the sea-

worthiness of the "Denali". In the absence of such testi-

mony, neither the District Court nor this Court can

infer that Obert was alert. Alertness may not be in-

ferred. On the contrary, in view of the violation of the

statute, the presumption is that he was not alert, and

that the cause of the want of alertness was the failure

to observe the statute.

This is especially true in a case where the circumstances

of a stranding display dullness or incompetency. Mc-

Gill V. Michigan S. S. Co., 144 F. 788 (see p. 61, supra).

Similarly, the physical facts in The Edivin I. Morrison

suggested that there was no sea peril, although sea peril

had been found by the lower courts. In the case both of

The Edwin L Morrison and of The Denali^ a finding that

the whole damage was due to sea peril or that the sole

cause of the loss was errors in navigation, cannot be

sustained. Both of such findings were reached because

of erroneous legal interpretations which the trial courts

placed "upon the circumstances of the transaction as
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stated in the previous findings'\ These previous find-

ings, which in the case of the "Denali" involved con-

demning" the navigators of the "Denali" for not taking

the most elementary measures to avoid a known danger,

such as the rock which she struck while running at

full speed, were of such a nature that "the circumstances

of the transaction" raise a strong presumption that

Obert, the navigator of the "Denali'^ was below par.

The Cygnet, 126 F. 742. In that condition he ran the

"Denali" on a rock. Can it be said that under these cir-

cumstances the loss occurred without appellee's privity?

Conclusion.

When Section 2 of the Act of 1913 became effective,

appellee fully understood its mandate which requires the

minimum of three mates to stand in three watches and

also its mandate which requires the master to stand no

regular watch, because it immediately satisfied Section 2

in all these particulars aboard its steamship "Alameda".

Appellee's original construction of Section 2 was cor-

rect, and was in harmony with the views expressed at

Congressional hearings, and the view announced by the

early ruling of the Department of Commerce and by the

decision of this Court.

Notwithstanding its knowledge of the correct inter-

pretation of Section 2, appellee soon permitted the watch

system on its vessels to degenerate into a violation of

statute because the testimony establishes that the appellee's

assignment of personnel and the division of watches on

the "Denali" was in accordance wdth a custom which had
prevailed for many years on the vessels of appellee's

fleet.

Appellee knew the "Denali" was manned and operated
in violation of law, and hence was in an unsafe and unsea-

worthy condition. For this reason appellee did not use

due diligence and never became entitled to rely upon any
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statutory or bill-of-lading exception excusing appellee for

non-delivery of appellants' cargo on account of errors

or faults of navigation. In consequence, appellee be-

came liable for the loss.

Because the "Denali" was operated in violation of

Section 2 at the time of her stranding, appellee had the

burden of proving that such violation could not have

contributed to the disaster. Appellee's own evidence

not only failed to meet this burden, but it disclosed that

the violation probably did, in fact, cause the wreck.

Since the "Denali" was unlawfully manned and oper-

ated during the whole of her final voyage according to

a Company custom for which appellee was directly and

personally responsible, it is not entitled to the benefits

of the limitation statutes.

It follows that this Court should adhere to its

decision in this case.
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